
STATE OF MINNESOTA 

IN SUPREME COURT 

ORDER FOR aEARING TO CONSIDER I\IAR 1 0 2006 
PROPOSED AMENDMENTS TO THE 
RULES OF CRWILNAL PROCEDURE r-311 7- $7 

r.L. !.Z*, 

IT IS HEREBY ORDERED that a hearing be held before this Court in Courtroom 300 of 

the Minnesota Supreme Court, Minnesota Judicial Center, on May 23,2006 at 9:00 a m  , to 

consider the report of the Supreme Court Advisory Committee on Rules of Criminal Procedure, 

filed on March 7,2006, recommending amendments to the Rules of Criminal Procedure A copy 

of the report is annexed to this order 

IT IS FURTEBR ORDERED that 

1 All persons, including members of the Bench and Bar, desiring to present written 

statements concerning the subject matter of this hearing, but who do not wish to make an 

oral presentation at the hearing, shall file 12 copies of such statement with Frederick 

Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25 Dr Rev Martin Luther 

Icing Jr Boulevard, St Paul, Minnesota 55155, on or before May 15, 2006, and 

2 All persons desiring to make an oral presentation at the hearing shall file 12 copies of the 

material to be so presented with the Clerk of the Appellate Courts together with 12 copies 

of a request to make an oral presentation Such statements and requests shall be filed on 

or before May 15,2006 

1 h 

Dated. March 'f--2006 

BY THE COURT. 

Russell A. Anderson 
Chief Justice 
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INTRODUCTION 

On June 24,2004, the United States Supreme Court held in M y  v. Washington, 542 

U.S. 296, 124 S.Ct.. 2531 (2004), that an upward departure in sentencing under the State of 

Washington's determinate sentencing system violated the defendant's Sixth Amendment ~ i g h t  to 

a jury t~ia l  because the additional findings required to justify the departure must be made by a 

jury, and beyond a reasonable doubt. The Blakely decision called into question the legitimacy of 

upward sentencing departures under determinate sentencing systems similar to that of 

Washington. 

The Minnesota Supreme Court considered the application of'Blakel~ to the Minnesota 

Sentencing Guidelines in State v. Shattuck, 689 N.W.2d 785 (Minn. 2004). In an order issued on 

December 16,2004, the Court held that upward departures under the Minnesota Sentencing 

Guidelines are subject to the Blakely holding, and requested fiuther b~iefing from the parties on 

the applicable 1,emedy. Id. On August 18,2005, the Court issued a further opinion holding that 

Part I1.D of the Minnesota Sentencing Guidelines, which allows for judicially determined 

upward depaxtures, is unco~istitutional under Blakely. The Court further held that Part 1I.D can 

be severed from the remaining guidelines provisions and that the otber provisions remain in full 

effect.. State v. Shattuck, 704 N.W.2d 131 (Mim. 2005). 

The Minnesota Legislature enacted p~.ovisions relating to Blakely in the 2005 legislative 

session, which are set to expire February 1,200'7. See 2005 Minn. Laws ch. 136, art. 16, $5 3-6, 

now codified at Minn, Stat. 5 244.10, subds. 4-7. This is a procedural matter that is within the 

province of the court, and it is appl.op~iate that procedural rules gove~ning this matter be included 

in the Rules of Criminal Procedure. 
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The Supreme Court Advisory Committee on Rules of Criminal Procedure has been 

monitoring cases and other developments following the issuance of Blakely to determine an 

appropriate point at which to recommend enactment of procedures to govern the process for 

seelting an aggravated departure. The issuance of Shattuck and other cases has resulted in a 

legal landscape in which it now appears that formal procedures should be enacted as part of the 

Rules of Criminal Procedure. The following report sets forth proposed procedures for seeking an 

aggravated sentence and summarizes the issues considered by the committee in developing this 

proposal. The report addresses the overall procedure by topic, and the proposed amendments 

follow. 

DEFINITION OF AGGRAVATED SENTENCE 

The committee settled upon the term "aggravated sentence" to describe the type of 

sentence governed by m, and recommends defining the term in Rule 1.04. The committee 

recognizes that this definition may need to be amended over time to accommodate further 

developments in the case law 

NOTICE 

Determining the point at which notice of intent to seek an aggravated sentence should be 

required generated the most discussion within the committee At the core of the controversy is a 

question about the fundamental nature of the factors that support an aggravated sentence. On 

one side, an argument can be made that the factors are functionally equivalent to elements of the 

offense, and therefore must be included in the complaint or indictment. Alternatively, an 

argument can be made that the facts in support of an aggravated sentence are merely sentencing 

factors, and therefore due process considerations are paramount in setting an appropriate point at 

which notice of intent to seek an aggravating sentence must be given. In addition, there were 
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practical concerns to consider. Prosecutors were concerned that the notice not be required too 

early in the process because in some cases, aggravating factors are not known until much later in 

the case. Defense attorneys were concerned that notice be provided early enough in the process 

to allow for a proper defense, and that it be s ~ ~ c i e n t l y  detailed so as to be adequate. 

Putting aside the question as to whether the facts in support of an aggravated sentence axe 

functionally equivalent to elements of the offense, committee members agreed that at a 

minimum, notice should be provided by the point where plea negotiations are likely to occur. 

The committee acknowledged that this point varies across the state, but a majority of'the 

committee members felt the Omnibus Hearing reflects the point of commonality among the 

varying procedures. The proposed procedure sets a deadline at seven days prior to the Omnibus 

Hearing, with some allowance for later notice. A mino~ity of the committee asserts that this 

notice provision comes too early in the process, especially in light of the differing practices with 

regard to the timing and content of'the Omnibus Hearing, and has offered an alternative proposal 

requiring that notice be given fourteen days befoie trial. See alte~native language below. Under 

either alte~native, the notice procedure is proposed in new Rule 7.03 for cases initiated by 

complaint, and in Rule 19.04 for cases initiated by indictment. 

It should be noted, however, that some members of the committee are concerned that the 

procedure will not be constitutionally adequate if it is dete~mined through case law that the facts 

in support of an aggravated sentence are functionally equivalent to elements of the offense. If 

such a dete~mination is made, the committee will prepare and submit a substitute procedure 

requiring notice of the factors in or with the complaint or indictment. 

Because the notice deadline resulted from a compromise position as to whether the facts 

in support of an aggravated sentence a e  functionally equivalent to elements of the offense, there 
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was also disagreement as to the standard that should be used to pennit notice to be submitted 

later in the process. All committee members agreed that there should be a mechanism to support 

the prosecution's legitimate desire to seek an aggravated sentence when facts become known 

after the initial notice deadline. A majority also agreed that the decision to allow a later notice 

should be at the discretion of the court, and should be guided by the twin standards of good cause 

and prejudice to the defendant. There was, however, considerable debate as to whether the rule 

should be written so as to require the defendant to raise an objection if a later notice appeared to 

prejudice the defense's case or so as to require the prosecutor to show good cause to justih every 

notice provided later than seven days prior to the Omnibus Hearing.. 

A minority of members felt strongly that the standard should be no different than that 

used to guide the court's discretion in considering whether to allow the prosecution to amend the 

complaint. The minority argues that the "good cause shown" language is impractical and 

unreasonable, and that if it is adopted, exceptions will outnumber the rule. The minority states 

that because the prejudice rule has adequately protected defendants in the context of amendments 

to the complaint, a simple prejudice rule should suffice for sentencing notices as well. 
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'Tbe language recommended in this report at Rules 7.03 and 19.04, subd. 6(3), to address 

the timing of the notice and the standard by which a later notice is deemed pe~missible is as 

follows: 

At least seven days prior to the Omnibus Hemine, or at such later time if 
permitted by the court upon good cause shown and upon such conditions as will 
not unfairly preiudice the defendant. the prosecuting attorney shall notify the 
defendant or defense counsel in writhe of intent to seek an a e ~ a v a t e d  sentence. 
The notice shall include the mounds or statutes relied upon and a summary 
statement of the factual basis supporting the aggravated sentence. 

The alternative language suggested by the ~ninority is as follows: 

At least fourteen days p~ior  to bial, or as soon thereafter as mounds 
become known to the prosecuting atto~ney, if the substantial rights of the 
defendant are not preiudiced, the prosecuting attorney shall notify the defendant 
or defense counsel in writing of intent to seek an agmavated sentence. The notice 
shall include the grounds or statutes relied upon and a summar, statement of the 
factual basis supporting the agmavated sentence. 

DISCLOSURE 

The committee recommends adding a provision to Rule 9.01 to state that the prosecutor 

has a duty to disclose evidence upon which the prosecutor intends to rely in seeking an 

aggravated sentence. This duty is also subject to the continuing duty to disclose for the duration 

of the proceedings that is already included in Rule 9.03, subd. 2. 

EVIDENTL4RY HEARING AND DECISION TO BIFURCATE 

Committee members agreed that there should be an oppo~tunity for the defense to raise 

an objection to the prosecutor's intent to seek an aggravated sentence based on an argument that 

the proffered grounds cannot legally support an aggravated sentence, insufficiency of evidence, 

or both. The committee has therefore recommended adding an opportunity for a hearing on the 

matter in Rule 1 1.04. 
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A second order of business at the hearing is the determination as to whether the issues 

will be presented to the jury in a unitary or bifurcated trial. This issue generated a great deal of 

discussion as to whether there should be a default trial type. Under the current legislative 

procedure, the default trial type is unitary unless the prosecutor requests a bifurcated trial and the 

evidence in support of an aggravated departure would be inadmissible du~ing the trial on the 

offense elements andlor prejudicial to the defendant. The committee noted that a default unitary 

trial type could result in litigation by the defense in almost every case for at least a bifurcated 

final argument, if not trial. A bifurcated default trial type could result in wasted resources 

because a number of cases might appropriately be tried in a unitary manner. If no default trial 

type is established by rule, the trial type will have to be determined in every case, but will not 

necessarily be a contested issue in every case. Thus, the committee decided to offer amendments 

that would assist the court in determining the appropriate trial type, but that would not require a 

particular trial type in every case. 

The committee's recommendation recognizes three potential trial types: 1) a fully unitary 

trial; 2) a bifurcated trial; and 3) a unitary trial with a bifurcated final argument. The criteria for 

determining the appropriate trial type are admissibility of the evidence in support of an 

aggravated sentence in the guilt phase of the trial and the prejudicial impact of that evidence. A 

unitary trial type is appropriate when the evidence in support of an aggravated sentence would be 

both admissible in the guilt phase of the trial and not prejudicial to the defendant on the issue of 

guilt. A bifurcated trial type would be appropriate when either the evidence is not admissible in 

the guilt phase of the trial or is unfairly prejudicial on the issue of guilt, or both. A unitary trial 

type with a bifurcated final argument would be appropriate in those situations in which the 

evidence is such that it wodd be admissible and not unfairly prejudicial in the guilt phase of the 
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trial, but would place the defense in the position of making an awkward final argument both 

against guilt, and alternatively, if the defendant is guilty, against the factors in support of an 

aggravated sentence. 

'Ihe committee received some comment raising concern about the hearing provided for in 

this ~ u l e  because there is no evidentiary standard or detail as to how much process should be 

afforded in the hearing. The committee deliberately chose not to elaborate on these issues, and 

anticipates that these matters will develop through case law. 

RIGHTS ADVISORY, PLEA PETITION, AND WAllVER 

Corollary to the iight to a j u ~ y  trial on the facts in support of a11 aggravated sentence is 

the ability to waive that right. The committee is conce~ned that this waiver be done separately 

60m any waivers on the issue of guilt so that the distinction between the jury trial on the issue of 

guilt and the jury trial on the issue of the aggravated sentence will be clear, and the waiver will 

be understandable to the defendant. 'This waiver can occur in three distinct situations: 1) the 

defendant admits to all facts in support of an aggravated sentence; 2) the defendant waives the 

right to a jury as fact finder, and allows the judge to dete~mine whether the facts in support of an 

aggravated sentence have been proven; or 3) the defendant waives the right to a jury as fact 

finder, stipulates to certain facts, and allows the court to dete~mine whether the stipulated facts 

are sufficient to suppo~? an aggravated sentence. 'The committee has proposed procedures: I) in 

Rule 15 to allow for admission of'the facts in support of an aggravated sentence and waiver of'a 

jury trial on those facts; 2) in Rule 26.01, subd. 1, to address waiver of the jury as fact finder; and 

3) in Rule 26.01, subd. 3, to address waiver in the context of a stipulated facts trial. 
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MOTIONS FOR INSUFFICIENCY OF EVIDENCE 

The committee recommends adding a procedu~e in Rule 26 03, subd. 17 allowing for a 

motion to withdraw the issue of the aggravated sentence fiomjury consideration if the evidence 

is deemed insufficient prior to submission of the case to the jury, or to o v e b  the verdict if the 

evidence is deemed insufficient after the return and discharge of the jury, 

VERDICT 

The committee recommends adding language to Rule 26.03, subd. 18 stating that issues 

relating to an aggravated sentence shall be submitted to the court by special interrogatory. The 

committee did not go into detail as to the form of the verdict, noting that there is already a 

sample verdict form in the Criminal Jury Instruction Guide. Additionally, the committee 

recommends amending Rule 26.03, subd. 19 to allow the parties to request that the jury be polled 

as to the special interrogatory 

MOTION FOR NEW TRIAL 

The committee considered the possibility that the grounds for a new t~ia l  cunently in 

Rule 26.04, subd. 1 could potentially be applicable to a trial on the facts in support of an 

aggravated sentence and has therefo~e amended the rule to accommodate that 
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MITIGATED SENTENCE PROCEE1)INGS 

Prior to Blakely, the court had discretion to depart upward or downward from the 

presumptive sentence. That discretion was reflected in Rule 2'7.03. subd. 1, which required the 

court to inform the parties that it was considering a departure for sentencing. The committee 

recommends amending the rule to reflect the current state of the law, which continues to allow 

the court to exercise this discretion without findings by a jury for mitigated departwes. 

Dated: 3 $/a6 Respectfully Submitted, 

Chair, ~dviso#~ommittee on Rules of 
Criminal Procedure 
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PROPOSED AMENDMENTS TO THE 
RULES OF CRIMINAL PROCEDURE 

Note Throughout tl7eseproposals, uizless otl7erwise indicated, deletions are indicated by a line 
drawn througll the words, and additions are ztnderlined 

1. Rufe 1.04. Definitions 

A ~ t e n d  Rille 1.04 by adding a new paragrplt (d) as follows: 

fd) Agg~avated Sentence. As used in these mles, the term "aggravated sentence" refers 
to a sentence that is an upward durational or dispositional departure from the u~esumptive - 
w r o v i d e d  for in the Minnesota Sentencing Guidelines based upon aggravating 
circumstances or a statutorv sentencing enhancement. 

2. Comments -Rule 1 

Ainertd tlie conznzerrts to Ride I by addirtg a newparagrap11 at the end of'tlte existing 
continents as,follows: 

Rztle 1.04 fd) defines "apgravated sente17ce" for the uztrpose o f  the provisions in 
there rules gol~erning the procedure tl7a1 a sefi~et~cing color 1n7cr1 folloiv to intpose an 
upivard sente~tcinq ciepar~ut e it7 cot~tplia~lce ivirlz Blakelv v. fi'ashingtorl. 542 U S .  296, 

- 

124 S.Ct. 2531 (2004). On June 24, 2004, the UnitedStates Supreme Cozrrt decided in 
Blakeh) tl7at an zipward departure in sentencing under the State o f  Washington 's 
determinate sente17cing svstenr violated the defendant's Sixth Atne17dnlent rights where 
the additional findinns required to iustifi, the departure were not made beyond a 
reasonable doubt bv a jury. The definition is in acc(~rd u~itlt e.risti17g Minnesotu case la!? -- 
Iloldinn thut Blakelv applies to upward deuartures under the Minnesota Sentencin~: 
Guidelines and under variozrs se17tencing enhancement s t a t z r t + u i r i l ~  add i t iod  
factual findings,' See, e.p., State 11. Shattuck, 704 N. K2d_I31 (Minn. 2005) (dzrrational 
departures): State v. Allen, 706 N. K 2 d  40 (Minn. 2005) (dispositional departures); State 
v. L,eake, 699 N. K 2 d  312 IMir717. 2005) (life se17tence witliout release under Minn. Stat. f 
609.106). State v. Bol ker. 705 N. K 2 d  768 lAJin17. 2005) (firearn7 sentence eriha17ceme17ts 
under Minn. Stat. 6 609.1 1);  and State v. Henderson-706N. fK2d 758 (Minn. 2 0 0 3  - 
(career offender sentence e17hancen7ents under Minn. Stat. 6 609.1095, szrbd 4). 
However, these Blakelv-related u r o t e c f ~ ~ ? ~  and urocedzrrcs do r7ot auuly retroactivelv to 
sentences that were inzposed and were no longer subject to direct appeal bv the time that 
Blakelv was decided on June 24, 2004. State v. Houston, 702 N. K 2 d  268 (Minn. 2005). 
Also, the urotections and procedures do not auplv to sentencinp deuartures and 
enliancernents that are based solelv on a defendant's criminal conviction histoly such as 
the assessment o f  a cztstodv stalzrs uoint under the Minnesota Sentencina Guidelines. 
State v. Allen, 706 N. W.2d 40 (Minn. 2005). For a p m a t e d  sentence urocedures related 
to Blakelv, see Rule 7.03 (notice ofprosecutor's intent to seek an aggravated sentence it7 
proceedings proseczrted bv con7ulaint); Rzrle 9.01, subd. I(7) (discovery o f  evidence 
relatit7gto an a,tyravatedsentet7ce), Rule 11.04 (O~nnibus Hearing decisions on 
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apqavated sentence issues); Rule 15.01, subd. 2 and Appendices E and F (required 
questioninp and written petition provisions concerning defendant's admission o f  facts 
Supportinp an apwavated sentence and accompanyinp waiver o f  riphts). Rule 19.04, 
subd. 6(3) (notice ofprosecutor's intent to seek an agpavated sentence i17 proceedings 
prosecuted bv indictment): Rule 26.01, szibd. 1 /2 ) f i )  (waiver o f  ripht to a iurv trial 
determination o f  facts supportinp an appravated sentence), Rule 26.01, subd. 3 
(stipulation o f  facts to slipport a12 a ~ r a v a t e d  sentence and accompanvi17n waiver o f  
rights); Rules 26.03, subd. 1 7 0 )  and (3) (motion that evidence submitted to iun, was 
insuflicient to stlpport an appavated sentence); Rule 26.03. subd. 18(6) (verdict= 
Rule 26.03, subd. 19/5) f~oll ing the iurv), and Rule 26.04, subd. 1 (new trial on 
a~pravated sentence issue). The procedures provided in these rules for the determination 
o f  apgavated sentence issues supersede the procedures concerninp those issues in Minn. 
Stat. 6 244. I0 (see 2005 Minn. Laws, ch. 136, art. 16, 66 3-6) or other statutes. 

3. Rule 7. Notice by Prosecuting Attorney of Evidence and Identification Procedures; 
Completion of Discovery 

Create a new Rule 7.03 as follo~vs, and renumber existing Rule 7.03 as Rule 7.04: 

Rule 7.03. Notice of Prosecutor's Intent to Seek an Aggravated Sentence 

At 'least seven days prior to the Omnibus Hearing, or at such later time if' permitted by the 
court upon good cause shown and upon such conditions as will not unfairly preiudice the 
defendant, the prosecuting attorney shall notify the defendant or defense counsel in 
writ in^ of intent to seek an aggravated sentence. The notice shall include the grounds or 
statutes relied upon and a summary statement of the factual basis suuportine; the 
agmavated sentence. 

4. Comments -Rule 7 

Amend tlre commetzts to Rule 7 by substitrrting tlte words "Rule 7.04"for 
the words "Rule 7.03" in tlze existirtgjiftlr and sixtlr paragrapirs of  tlte commeizts atzd 
by adding tlte followitzg new paragraph after tlre existing fonrtlz paragraph of tlze 
conznzents: 

Rule 7.03 establishes the notice reauirements for a prosecutor to 
initiate proceedinns seekinp an agpravated sentence in compliance with Blakely v. 
Washinpton, 542 U S .  296, 124S.Ct. 2531 (2004). See Rule 1.04 (d) as to the definition 
o f  "a~~pravated sentence". Also, see the comments to that rule.   he written notice 
reatrired bv Rule 7.03 must include not onlv the wounds or statute relied upon. but also a 
strmma1.v statement o f  the supportinp factual basis. However, there is no requirement 
that the factual basis be piven under oath: In developinp this rule, the Advisory 
Committee was concerned that ifproseczitors were required to provide notice too early in 
the proceedinps, they may not vet have sufficient information to make that decision and 
therefore mav be inclined to overcharge. On the other hand it is important that 
defendants and defense cozrnsel have adequate advance notice o f  the appravated sentence 
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allegations so that they can defend apainst them Further, the earlier that accurate 
complete agarmated sentence notices are piven, the more likelv it is that cases can be 
settled, and at an earlier point in the proceedznps. The requirement of the rule that 
notice be piven at least seven days before the Oinnibus Hearinp balai7ces these 
in~portant, sornetiines competinp, policy considerations. However, the rule recomizes 
that it may not always be possible to give notice bv that time and the court may permit a 
later notice for pood cause shown so lonn as the later notice will not unfairly preiudice 
the defendant. 117 i nak in~  that decision the court can consider whether a coi7tinuance of 
the proceedings 01 other conditions would cure any unfair preiudice to the defendant. - 
Pretrial issues concerninn a requested angravated sentence will be considered and 
decided under the Onrnibus Hearinp provisions o f  Rule 11.04 

5. Rule 9.01. Disclosure by Prosecution 

Arnend Rule 9.01, szibd. I ,  ns follorvs: 

Subd. 1. Diselosure by Prosecution Without Order of Court. Without order 
of court and except as provided in Rule 9.01, subd. 3, the prosecuting attorney on request 
of defense counsel shall, before the date set for Omnibus Hearing provided for by Rule 
11, allow access at any reasonable time to all matters within the prosecuting attorney's 
possession or control which relate to the case and make the following disclosures: 

(1) Trial Witnesses; Grand Jury Witne,sses; Other Persons. 
(a) The prosecuting attorney shall disclose to defense counsel the names 

and addresses of the persons intended to be called as witnesses at the trial together with 
their piioi. record of convictions, if any, within the prosecuting attorney's actual 
knowledge. The prosecuting attorney shall permit defense counsel to inspect and 
reproduce such witnesses' relevant written or recorded statements and any written 
summaries within the prosecuting attorney's knowledge of the substance of relevant oral 
statements made by such witnesses to prosecution agents. 

(b) The fact that the prosecution has supplied the name of a trial witness to 
defense counsel shall not be commented on in the presence of the jury. 

(c) If the defendant is charged by indictment, the prosecuting attorney 
shall disclose to defense counsel the names and addresses of the witnesses who testified 
before the grand jury in the case against the defendant. 

(d) The prosecuting attorney shall disclose to defense counsel the names 
and the addresses of persons having information relating to the case. 

(2)  Statements The prosecuting attorney shall disclose and permit defense 
counsel to inspect and reproduce any relevant written or recorded statements which relate 
to the case within the possession or control of the prosecution, the existence of which is 
known by the prosecuting attorney, and shall provide defense counsel with the substance 
of any oral statements which relate to the case. 

(3) Docztments and Tangible Objects. The prosecuting attorney shall disclose 
and permit defense counsel to inspect and reproduce books, grandjuiy minutes or 
transcripts, law enforcement officer reports, reports on p~ospectivejurors, papers, 
documents, photographs and tangible objects which relate to the case and the prosecuting 
atto~ney shall also permit defense counsel to inspect and photograph buildings or places 
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which relate to the case. 
( 4 )  Reports ojExami~zations and Tests The prosecuting atto~ney shall disclose 

and pe~mit  defense counsel to inspect and reproduce any results or reports of physical or 
mental examinations, scientific tests, experiments or comparisons made in connection 
with the particular case. The prosecuting attorney shall allow the defendant to have 
reasonable tests made. If a scientific test or experiment of any matter, except those 
conducted under Mimesota Statutes, chapter 169, may preclude any further tests or 
experiments, the prosecuting attorney shall give the defendant reasonable notice and an 
oppo~tunity to have a qualified expert obse~ve the test or experiment. 

(5) Criminal Record of Defendant and Defense Witnesses. The prosecuting 
attorney shall inform defense counsel of the records of prior convictions of the defendant 
and of' any defense witnesses disclosed under Rule 9.02, subd. 1(3)(a) that are known to 
the prosecuting attorney provided the defense counsel infoxms the prosecuting attorney of 
any such records known to the defendant. 

( 6 )  Exculpatory Informatioi?. The prosecuting attorney shall disclose to defense 
counsel any material or info~mation within the prosecuting atto~ney's possession and 
control that tends to negate or reduce the guilt ofthe accused as to the offense charged. 

(7) Evidence Relating to Aznavated Sentence. The prosecuting attorney shall 
disclose to the defendant or defense counsel all evidence not otherwise disclosed upon 
which the prosecutor intends to rely in seeking an aggravated sentence. 

(38) Scope of  rosec cut or's Obligations. The prosecuting attorney's obligations 
under this rule extend to material and info~mation in the possession or control of 
members of'the prosecution staff and of any others who have participated in the 
investigation or evaluation of the case and who either regularly repo~t or with reference to 
the particular case have repo~ted to the prosecuting attorney's office. 

6. Comments -Rule 9 

Antettd the conrtnettts to Rule 9 by sr~bstitrcting tlze words "Rule 9.01, subd. I(8)" for 
the ~vords "Rule 9.01, srcbd. l(7)" in the existitzg nir~eteentlr paragraplt of the 
coinntents and by adding the following new paragraplt after the existing eiglateei~tli 
paragraph of the comments: 

&Lt..9 01, ~icbd. 1f7 )  tealtires /he p,oseclrringar/ornev ro di.\close r0 .h  

defe~ldanr or defense colrns_el_all evidence nor oil7envise discloseci upon which ille 
prosecuting attornev intends to rely in seekinp an aanavated sentence under Blakelv 11. 

1 
continuing duty to disclose such evidence under Rule 9.03, subd. 2. See Rule 1.04 id) for 
tlze definition o f  "aggravated sentence" and also see the comments to that rule. 
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7. Rule 11.04. Other Issues 

Rule 11.04. Other Issues 

The Omnibus Hearing may include a pretrial dispositional conference to 
determine whether the case can be resolved without scheduling it for trial. The court 
shall ascertain any other constitutional, evidentiary, procedural or other issues that may 
be heard or disposed of before trial and such other matters as will promote a fair and 
expeditious trial, and shall hear and determine them, or continue the hearing for that 
puxpose as permitted by Rule 1 1.07 

If the prosecution has given notice under Rule 7.02 of intention to offer evidence 
of additional offenses, upon motion a hearing shallbe held to determine their 
admissibility under Rule 404(b) of the Minnesota Rules of Evidence and whether there is 
clear and convincing evidence that defendant committed the offenses. 

If the prosecutor has given notice under Rule 7.03 or 19.04, subd. 6(3) of intent to 
seek an aggravated sentence. a hear in^ shall be held to determine whether the law and 
proffered evidence support an aggravated sentence. If so, the court shall determine 
whether the issues will be presented to the iw in a unitary or bifurcated trial. 

In deciding whether to bifurcate the trial. the court shall consider whether the 
evidence in support of an aggravated sentence is otherwise admissible in the guilt phase 
of the trial and whether unfair prejudice would result to the defendant in a unitary tr.ia1. A 
bihrcated trial shall be ordered where evidence in support of an aggravated sentence 
includes evidence that is inadmissible during the guilt phase of the trial or would result i r ~  
unfair prejudice to the defendant. If the court orders a unitary trial the court mav still 
order separate final arguments on the issues of guilt and the aggravated sentence. 

If the defendant intends to offer evidence of a victim's previous sexual conduct in 
a prosecution for violation of Minn. Stat., $ 5  609.342 to 609.346, a motion shall be made 
pursuant to the procedures prescribed by Rule 412 of the Minnesota Rules of Evidence. 

8. Comments - Rule 11 

Attrend tire comn~ertts to Rule I 1  by srrb.stitrrtir~g tlre words "R~t le  Z 04" for "Rule 7.03" 
in tlre,jiftI~ paragraph oftlte cor~tnterrts and b y  adrlirrg the follo~uing rrewpnragrapl~ 
after tlre wistirrg tlrirteer~tlz paragrap11 oftlte coi?trnents: 

I f  the proseczrtina attornev has riven notice under Rzrle 7.03 01. 19.04, szrbd. 6(31 
o f  intent lo seek a11 annravated sentence. Rule 11.04 reauires the court to have a hearing 
to detennine any pretrial isszres that need to be resolved in connection with that request. 
This could include issues as to the timeliness o f fhe  notice zmder Rule 7.03 or 19.04, 
subd. 6(3). The coz~rt 177zrst detennine whether the proposed rrounds lepallv support a17 
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aga7,avated sentence and whether or not the oroffered evidence is sufficient to proceed to 
trial. The rule does not provide a standard for determining insufjicieizcv ofthe evidence 
claims and that is left to case law development. I f  the agnravated sentence claim will be 
presented to a iuiv, the court must also decide whether the evidellce will be presented in 
a unitary or a bifurcated trial and the rule provides the standards for making that 
determination. Even i f a  unitan, trial is ordered for the presentation ofevidence, the rule 
recomizes that presentation ofarmment on an appxtvated sentence during the mi l t  
phase o f  the proceedin~s may unduly preiudice a defendant. ~jze rule therefore allows 
the court to order separate final arguments on fhe a m v a t e d  sentence issue, i f  
necessary, after the fun, renders its verdict on tlze issue o f  mil t .  

9. Rule 15. Procedure Upon Plea of Guilty; Plea Agreements; Plea Withdrawal; Plea 
to Lesser Offense 

Anzend tlze title to Rule 15 as follotvs: 

Rule 15. Procedure Upon Plea of Guilty; Plea Agreements; Plea Withdrawal; Plea 
to Lesser Offense; Aggravated Sentence 

Amend Rule 15.01 as folloivs: 

Rule 15.01. Acceptance of Plea; Questioning Defendant on Plea or Aggravated 
Sentence; Felony and Gross Misdemeanor Cases 

Subdivision 1. Guilty Plea. 

Before the court accepts a plea of guilty, the defendant shall be sworn and 
questioned by the court with the assistance of counsel as to the fbllowing: 

1. Name, age and date and place of birth and whether the defendant is 
handicapped in comniunication and, if so, whether a qualified inte~prete~ has been 
provided for the defendant 

2 Whether the defendant understands the crime charged 

3. Specifically, whether the defendant understands that the crime charged is 
(name of offense) committed on 01. about (month) (day) (year) in county, 
Minnesota (and that the defendant is tendering a plea of guilty to the crime of (name of 
offense) which is a lesser degree or lesser included offense of the crime charged). 

4. a Whether the defendant has had sufficient time to discuss the case with 
defense counsel. 

b. Whether the defendant is satisfied that defense counsel is fully informed as to 
the facts of the case, and that defense counsel has represented the defendant's interests 
and fully advised the defendant. 
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5. Whether the defendant has been told by defense counsel and understands that 
upon a plea of not guilty, there is a right to a trial by juqy and that a finding of guilty is 
not possible unless all jurors agree. 

6. a. Whether the defendant has been told by defense counsel and understands that 
there will not be a trial by either a jury or by a judge without ajury if the defendant 
pleads guilty. 

b. Whether the defendant waives the right to a trial on the issue of milt. 

7. Whether the defendant has been told by defense counsel, and understands that 
if the defendant wishes to plead not guilty and have a trial by jury or by ajudge, the 
defendant will be presumed to be innocent until guilt is proved beyond a reasonable 
doubt. 

8. a. Whether the defendant has been told by defense counsel, and understands 
that if the defendant wishes to plead not guilty and have a trial, the prosecutor will be 
required to have the prosecution witnesses testify in open court in the defendant's 
presence, and that the defendant will have the right, through defense counsel, to question 
these witnesses. 

b. Whether the defendant waives the right to have these witnesses testify in the 
defendant's presence in court and be questioned by defense counsel. 

9 a. Whether the defendant has been told by defense counsel and understands that 
if the defendant wishes to plead not guilty and have a trial, the defendant will be entitled 
to require any defense witnesses to appear and testify. 

b. Whether the defendant waives this right 

10. Whether defense counsel has told the defendant and the defendant 
understands: 

a. That the maximum penalty that the court could impose for the crime charged 
(taking into consideration any prior conviction or convictions) is imprisonment for 
years. 

b. That if a minimum sentence is required by statute the court may impose a 
sentence of imprisonment of not less than - months for the crime charged. 

c ,  That for felony driving while impai~ed offenses and most sex offenses, a 
mandatory period of conditional release will be imposed to follow any executed prison 
sentence, and violating the terms of that conditional release may increase the time the 
defendant serves in prison. 

d. That if the defendant is not a citizen of the United States, a plea of guilty to the 
crime charged may result in deportation, exclusion f?om admission to the United States, 
or denial of naturalization as a United States citizen. 
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e. That the prosecutor is seekine an aemavated sentence. 

11. Whether defense counsel has told the defendant that the defendant discussed 
the case with one of the prosecuting atto~neys, and that the respective attorneys agreed 
that if the defendant entered a plea of guilty the prosecutor will do the fbllowing: (state 
the substance of'the plea agreement.) 

12. Whether defense counsel has told the defendant and the defendant understands 
that if the court does not approve the plea agreement, the defendant has an absolute right 
to withhaw the plea of guilty and have a bial. 

13. Whether, except for the plea agreement, any policeman, prosecutor, judge, 
defense counsel, or any other person, made any promises or threats to the defendant or 
any member of'the defendant's f'ily, or any of the defendant's fiiends, or other persons 
in order to obtain a plea of guilty. 

14. Whether defense counsel has told the defendant and the defendant understands 
that if' the plea of guilty is fbr any reason not accepted by the cou~t, or is withdrawn by 
the defendant with the court's approval, or is withdrawn by court order on appeal or other 
review, that the defendant will stand trial on the original charge (charges) namely, (state 
the offense) (which would include any charges that were dismissed as a result of the plea 
agreement) and that the prosecution could proceed just as if there had never been any 
agreement. 

15. a. Whether the dekndant has been told by defense counsel and understands, 
that if the defendant wishes to plead not guilty and have a j u y  trial, the defendant can 
testify ifthe defendant wishes, but that if the defendant decided not to testify, neither the 
p~osecutor nor the judge could comment to the jury about the failure to testify. 

b. Whether the defendant waives this right, and agrees to tell the court about the 
facts of the crime. 

16. Whether with knowledge and understanding of these rights the defendant still 
wishes to enter a plea of guilty or instead wishes to plead not guilty. 

1'7. Whether the defendant makes any claim of innocence 

18. Whether the defendant is under the influence of intoxicating liquor or d~ugs  or 
under mental disability or under medical or psychiatric treatment. 

19. Whether the defendant has any questions to ask or anything to say before 
stating the facts of the crime. 

20. What is the factual basis fbr the plea. 

(NOTE: It is desirable that the defendant also be asked to acknowledge signing 
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the Petition to Plead Guilty, suggested form of which is contained in the appendix A to 
these rules; that the defendant has read the questions set forth in the petition or that they 
have been read to the defendant, and that the defendant understands them; that the 
defendant gave the answers set forth in the petition; and that they are t m e . A  
aggravated sentence is sought. refer to subdivision 2 of this rule.) 

Subd. 2. Aggravated Sentence. 

Before the court accepts an admission of facts in support of an aggravated sentence. 
the defendant shall be sworn and questioned by the court with the assistance of counsel, 
in addition to and sepzately from the inquiry that may be required by subdivision 1, as to 
the following: 

1. Whether the defendant understands that the prosecution is seeking a sentence 
greater than the presumptive sentence called for in the sentencing guidelines. 

2. a. Whether the defendant understands that the presumptive sentence for 
the crime to which the defendant has pled euiltv or otherwise has been found 
guilty is . and that the defendant could not be given an aggravated 
sentence greater than the presumptive sentence unless the prosecutor proves facts in 
support of such aggravated sentence. 

b. Whether the defendant understands that the sentence in this case will be an 
mravated sentence of .or will be left to the iudge to decide. 

3. a. Whether the defendant has had sufficient time to discuss this agmavated 
sentence with defense counsel. 

b. Whether the defendant is satisfied that defense counsel is fully informed as to 
the facts supporting an aggravated sentence and has represented defendant's interests and 
fully advised the defendant. 

4. Whether the defendant has been told by defense counsel and understands that 
even though the defendant has pled guilty to or has otherwise been found milty of the 
crime of , defendant may nonetheless deny the facts alleged by 
the prosecution which would su~port  an aggravated sentence. 

5. a. Whether the defendant has been told by defense counsel and understands that 
if defendant chooses to deny the facts alleged in support of an aggravated sentence, the 
defendant has a right to a trial by either a iury or a iudee to determine whether those facts 
have been proven. and that a finding that the facts are proven is not possible unless all 
jurors agree. 

b. Whether the defendant waives the right to a trial of the facts in support of an 
aggravated sentence to a iury or a judge. 
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6. Whether the defendant has been told by defense counsel and understands that at 
such trial before a iuy or a iudge, the defendant would be presumed not to be subiect to 
an aggravated sentence and the court could not impose an aggravated. sentence unless the 
facts in suuport of the aggravated sentence are proven beyond a reasonable doubt. 

'7. a. Whether the defendant has been told by defense counsel and understands that 
if the defendant wishes to deny the facts alleged in suppor.t of an aggravated sentence and 
have a trial to a iury or a iudge. the prosecutor will be required to have the prosecution 
witnesses testify in open court in the defendant's presence. and that the defendant will 
have the right, through defense counsel. to question these witnesses. 

b. Whether the defendant waives the right to have these witnesses t e s t i m  
defendant's presence and be questioned by defense counsel. 

8. a. Whether the defendant has been told by defense counsel and understands that 
if the defendant wishes to deny the facts alleged in support of an aggravated sentence and 
have a trial to a i u r ~ j u d g e ,  the defendant will be entitled to require any defense 
witnesses to appear and testify. 

b. Whether the defendant waives this right. 

9. a. Whether the defendant has been told by defense counsel and understands that if 
the defendant wishes to deny the facts in support of an aggravated sentence &d have a 
trial to a iw or a iudge, the defendant can testify if the defendant wishes, but that if the 
defendant decides not to testify, neither the prosecutor nor the iudge could comment to 
the iw about the failure to t e s t i k  

b. Whether the defendant waives this right and agrees to tell the court about the 
facts in suvport of an aggravated sentence. 

10. Whether, with knowledge and understanding of these rights, the defendant still 
wishes to admit the facts in support of an agmavated sentence or instead wishes to deny 
these facts and have a hial to a iuy or a iudge. 

11. What is the factual basis for an aggravated sentence. 

(Note: Where a represented defendant is pleading wilty without an agfnavated sentence. 
use the plea petition form in Appendix A to these rules. Where a represented defendant's 
plea agreement includes an admission to facts to support an aggravated sentence. use both 
Appendix A and Appendix E. 

Where an mepresented defendant is pleading guilty without an aggravated sentence. use 
Appendix C to these rules. Where an unrepresented defendant's plea agreement includes 
an admission to facts to sup~or t  an aggravated sentence, use both Appendix C and 
Appendix F.) 
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10. Appendices - Rule 15 

Anzendparagraphs 15 arzd 19 ofAppertdix A to R~ile 15 as follotvs: 

15. I have been told by my attorney and I understand: 

a. That if I wish to plead not guilty I am entitled to a trial by a jury- 
issue of guilt, and all juIdrs would have to agree I was guilty before the juy  could find 
me guilty. 

b. That if I plead guilty I will not have a trial by either a j u y  or by a judge 
without a j u y .  

c That with lcnowledge of my right to a tlial on the issue of wilt, I now 
waive my right to a trial 

19. I have been told by my atto~ney and I understand: 

a. That a person who has prior convictions or a prior conviction can be given 
a longer prison term because of this. 

b. That the maximum penalty that the court could impose for this crime 
(taking into consideration any prior conviction or convictions) is imprisonment for - 
years. That if a minimum sentence is requked by statute the court may impose a sentence 
of imprisonment of not less than ___ months for this crime. 

c. That for felony driving while impaired offenses and most sex offenses, a 
mandatory period of conditional release will follow any executed prison sentence that is 
imposed. Violating the terms of this conditional lelease may increase the time I serve in 
prison. In this case, the period of conditional release is - years. 

d. That a person who participates in a crime by intentionally aiding, advising, 
counseling and conspiring with another peIson or persons to con~mit a crime is just as 
guilty of that crime as the person or peIsons who are present and participating in the 
crime when it is actually committed. 

e. That my present probation or parole could be revoked because of the plea 
of guilty to this crime. 

f. That the prosecutor is seekine an aggravated sentence of 
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Ametzdparagraplzs 15 attd 19 ofAppettdh C to Rule 15 as follo~vs: 

1 5. I understand: 

a That if1 wish to plead not guilty I am entitled to a trial by a jury on the issue of 
rruilt, and all jurors would have to agree I was guilty befoxe the jury could find me guilty. 

b. That if I plead guilty I will not have a trial by either a jury or by a judge 
without a jury. 

c. That with knowledge of my right to a trial on the issue of wilt, I now waive 
my right to a bial. 

19. Iunderstand: 

a. That a person who has p ~ i o ~ .  convictions or a prior conviction can be given a 
longer p~ison t e ~ m  because ofthis. 

b. That the maximum penalty that the court could impose for this crime (taking 
into consideration any prior conviction or convictions) is imprisonment for - years. 
That if a minimum sentence is required by statute the court may impose a sentence of 
imprisonment of not less than - months for this crime. 

c That a person who participates in a crime by intentionally aiding, advising, 
counseling and conspiring with another person or persons to commit a clime is just as 
guilty of that tripe as the person or persons who are present and participating in the 
crime when it is actually committed. 

d. That my present probation or parole could be revoked because of the plea of 
guilty to this crime. 

e. That if I am not a citizen of the United States, my plea of guilty to this c~ ime  
may result in deportation, exclusion fiom admission to the United States or denial of 
naturalization as a United States citizen. 

f That the prosecutor is seeking an agmavated sentence of 
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Add a new Appe~zdix E io Rule 15 as follows: 

APPENDIX E TO RULE 15 

STATE OF MINNESOTA 
COUNTY OF 

IN DISTRICT COURT 
- .KJDICIAL DISTRICT 

State of Minnesota, 
Plaintiff, PETITION REGARDING 

AGGRAVATED SENTENCE 

Defendant. 

TO: THE ABOVE NAMED COURT 

1, , defendant in the above entitled action do respectfully 
represent and state as follows: 

1. I have pled guilty to or have otherwise been found guilty of the crime of 

2. I understand the presumptive guideline sentence for this offense is 
, and I could not be given an aggravated sentence greater 

than the presumptive sentence unless the prosecution proves facts in support of such an 
aggravated sentence. 

3 I understand the prosecution is seelcing a sentence greater than that called 
for in the sentencing guidelines Specifically, 1 understand the sentence in this case will 
be or will be left to the judge to decide 

4 I am represented by attorney and: 
a) I feel I have had sufficient time to discuss the issue of an 

aggravated sentence with my attorney 
b) I am satisfied my attorney is fully informed as to the facts related 

to an aggravated sentence, and that my attorney has discussed possible defenses I have to 
an aggravated sentence. 

c) I am satisfied that my attorney has represented my interests and 
has fully advised me about an aggravated sentence 

5 My attorney has told me and I understand that even though I have pled 
guilty to or been otherwise found guilty of the crime of , I have the 
right to deny the facts alleged by the prosecution in support of an aggravated sentence 
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6. My attorney has told me and I understand that I am entitled to a trial to 
either a jury or a judge to determine whether an aggravated sentence may be imposed 
upon me. 

'7. My attorney has told me and I understand that at such trial I have the 
following rights: 

a) I am presumed not to be subject to an aggravated sentence, 
b) The prosecution must prove facts supporting an aggravated 

sentence to either a jury or a judge beyond a reasonable doubt. 
c) That before a jury could find facts supporting an aggravated 

sentence, all jurors would have to agree. That means the jury's decision must be 
unanimous. 

d) That at a trial before either a jury or a judge, the prosecution will 
be required to call witnesses in open court and in my presence, and I, through my 
atto~ney, will have the right to question the witnesses. 

e) That I may require any witnesses I think are favorable to me to 
appear and testify on my behalf: 

f) That I may testify at such a trial if1 wish to, but that if I choose not 
to testify, neither the prosecution nor the judge could comment to the jury about the 
failure to testify. 

g) 'That i f1  admit the facts in support of an aggravated sentence, I will 
not have a trial to either a jury or a judge. 

8. That with knowledge of my ~ight  to a trial on the facts in suppo~t of' an 
aggravated senteflce, I now waive my right to a trial. 

9. I now waive my right not to testify and I will tell the judge about the facts 
which support an aggravated sentence. 

Dated: 

Signature of Defendant 
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Add u rteiv Apperzdix F to Rule I5 us follo~vs: 

APPENDIX $ TO RULE 15 

STATE OF MINNESOTA IN DISTRICT COURT 
COUNTY OF nTnIcML DISTRICT 

State of Minnesota, 
Plaintiff, 

VS. 

PETITION REGARDING 
AGGRAVATED SENTENCE 
BY PRO SE DEFENDANT 

Defendant. 

TO: THE ABOVE NAMED COlJRT 

1, , defendant in the above entitled action do respectfully 
represent and state as follows: 

1. I have pled guilty to or have otherwise been found guilty of the crime of 

2. I understand the presumptive guideline sentence for this offense is 
,, and I could not be given an aggravated sentence greater than 

the presumptive sentence unless the prosecution proves facts in support of such an 
aggravated sentence. 

3. 1 understand the prosecution is seeking a sentence greater than that called 
for in the sentencing guidelines. Specifically, I understand the sentence in this case will 
be or will be left to the judge to decide. 

4. I understand that although I have pled guilty to or have otherwise been 
found guilty of the crime of , I have the right to deny the facts 
alleged by the prosecution in support of an aggravated sentence 

5 .  I understand that I am entitled to a trial by either a jury or a judge to 
determine whether an aggravated sentence may be imposed upon me. 

6. I understand that I have an absolute right to have an attorney represent me 
at such trial and lcnowing the consequences of giving up my right to counsel, I waive my 
right to be represented by an atto~ney. 

7. I understand that at a trial to ajury or ajudge to determine if an 
aggravated sentence may be imposed upon me, I have the following rights: 
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a) I am presumed not to be subject to an aggravated sentence. 
b) The prosecution must prove facts supporting an aggravated 

sentence to either a jury or a judge beyond a reasonable doubt. 
c) That before a jury could find facts supporting an aggravated 

sentence, all jurors would have to agree. That means the jury's decision would have to be 
unanimous. 

d) 'That at a trial before either a jury or a judge, the prosecution will 
be required to call witnesses in open court and in my presence, and that I would have the 
~ i g h t  to question the witnesses. 

e) 'That I may require any witnesses I think are favorable to me to 
appear and testify on my behalf. 

f )  'That I may testify at such a trial if I wish to, but that if I choose not 
to testify, neither the prosecution nor the judge could comment to the jury about the 
failure to testify. 

g) That if I admit the facts in support of an aggravated sentence, I will 
not have a trial to either a jury or a judge. 

8. That with knowledge of my right to a trial on the facts in support of an 
aggravated sentence, I now waive my right to a trial. 

9 I now waive my right not to testify and I will tell the judge about the facts 
which suppo~t an aggravated sentence. 

Dated: 

Signature of Defendant 
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11. Rule 19.04. Appearance of Defendant Before Court 

Arnerzd Rule 19.04, subd 6 as follows: 

Subd. 6. Notice by Prosecuting Attorney. 

(1) Not~ce of Evidence and Identification Procedures When the prosecution has 
(1) any evidence against the defendant obtained as a result of a search, seach and 
seizure, wiretapping, or any form of electronic or mechanical eavesdropping, (2) any 
confessions, admissions or statements in the nature of confessions made by the defendant, 
(3) any evidence against the defendant discovered as the result of confessions, admissions 
or statements in the nature of confessions made by the defendant, or (4) when in the 
investigation of the case against the defendant, any identification procedures were 
followed, including but not limited to lineups or other observations of the defendant and 
the exhibition of photographs of the defendant or of any other persons, the prosecuting 
attorney, on or before the date set for defendant's arraignment, shall notify the defendant 
or defense counsel in writing of such evidence and identification p~ocedures 

(2)  Notice ojAddiiiona1 O8enses The prosecuting attorneys shall notify the 
defendant or defense counsel in writing of any additional offenses the evidence of which 
may be offered at the trial under any exceptions to the general exclusionary rule The 
notice shall be given at the Omnibus Hearing under Rule 1 1 or as soon thereafter as the 
offense becomes known to the prosecuting attorney Such additional offenses shall be 
described with sufficient particularity to enable the defendant to prepare for trial The 
notice need not include offenses for which the defendant has been previously prosecuted, 
or those that may be offered in rebuttal of the defendant's character witnesses or as a part 
of the occurrence 01 episode out of which the offense charged in the indictment arose. 

/3) Notice oflntent to SeekAanravatedSenteilce At least seven days prior to the 
Omnibus Hearing. or at such later time if permitted bv the court and upon such conditions 
as will not unfairly ureiudice the defendant, the prosecuting attornev shall notify the 
defendant or defense counsel in witine of intent to seek an a~gravated sentence. The 
notice shall include the prounds or statutes relied upon and a summary statement of the 
factual basis suoporting the amavated sentence. 

12. Comments -Rule 19 

Anzerzd tlre conztnenls to Rille 19 by addirzg a ne~vpnrgraplr after tlze existirzg twelflh 
paragraplt of tlrose cottmzetzts as follo~vs: 

Rule 19.04, subd. 6(3), which establishes the notice requirements for a 
prosecuting attorney seeking an aggravated sentence in nroceedin~s prosecuted by 
ii7dictment, parallels Rule 7.03 which establishes those requirements for proceedinps 
prosecuted by complaint. See the cominents to that other rule. Also see Rule 1.04 id) 
which defines "appl.avated sentence" and the comments to that rule. 
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13. Rule 26. Trial 

Amerzd Rule 26.01, rubd I as fullo)vs: 

Subd. 1. Trial by Jury. 

(1) Right lo Jury Trial 

(a) Offenses Punishable by incarceration. A defendant shall be entitled to 
a jwy trial in any prosecution for an offense punishable by incarceration. All trials shall 
be in the district court. 

@) Misdemeanors Not Punishable by Incarceration. In any prosecution 
for the violation of a misdemeanor not punishable by incarceration, trial shall be to the 
court. 

(2)  Waiver of Trial by Jury 
(a) WaiverGewdly on the Issue of Guilt. The defendant, with the 

approval ofthe court may waive jury trial o n r o v i d e d  the defendant 
does so personally in writing or orally upon the record in open court, after being advised 
by the court of the right to trial by jury and after having had an opportunity to consult 
with counsel. 

/b) Waiver on the Issue of an Aggravated Sentence. Where an aggravated 
sentence is sought bv the prosecution, the defendant. with the approval of the court, may 
waive iury trial on the facts in support of an aggravated sentence provided the defendant 
does so personallv in witing or orally upon the record in open court. after being advised 
bv the court of the right to a trial by iury and after having had an opportunit, to consult 
with counsel. 

(BcJ waiver When Prejudicial Publicity. The defendant shall'be pe~mitted 
to waive jwy trial whenever it is determined that (a) the waiver has been knowingly and 
voluntarily made, and (b) there is reason to believe that, as the result of the dissemination 
of potentially prejudicial material, the waiver is required to assure the lilcelihood of a fair 
trial. 

(3)  ~ i t l~drawal  of Waiver of Jury ~ r i a i  Waiver of jury t~ia l  may be withdrawn 
by the defendant at any time before the commencement of trial. 

(4) Waiver ofNumber of Jurors Required by Law. At any time before verdict, 
the parties, with the approval of the court, may stipulate that the jury shall consist of a 
lesser number than that provided by law. The court shall not approve such a stipulation 
unless the defendant, after being advised by the cow* of the right to trial by a jury 
consisting of the number ofjurors provided by law, personally in writing or orally on the 
record in open court agrees to trial by such reduced jury, 

( 5 )  Number Required for Verdict A unanimous verdict shall be required in all 
cases. 

(6 )  Waiver of'Unanimous Verdict At any time before verdict, the parties, with 
the approval of the court, may stipulate that the jwy may render a verdict on the 
concurxence of a specified nurnber of jurors less than that required by law or these rules. 
The court shall not approve such a stipulation unless the defendant, after being advised 
by the court of the right to a verdict on the concunence of the number of jurors specified 
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by law, personally in writing or orally on the record waives the right to such a verdict. 

Subd. 3. Trial on Stipulated Facts. By agreement of the defendant and the 
prosecuting attorney, a easedetermination of defendant's milt, or the existence of facts to 
support an aggravated sentence. or both, may be submitted to and tried by the court based 
on stipulated facts Before proceeding in this manner, the defendant shall acknowledge 
and waive the rights to testify at trial, to have the prosecution witnesses testify in open 
court in the defendant's presence, to question those prosecution witnesses, and to require 
any favorable witnesses to testify for the defense in court The agreement and the waiver 
shall be in writing or orally on the record. If this procedure is utilized for determination 
of defendant's wilt  and the existence of facts to support an aeaavated sentence. there 
shall be a separate waiver as to each issue. Upon submission of the case on stipulated 
facts, the court shall proceed as on any other trial to the cour.t. If the defendant is found 
guilty based on the stipulated facts, the defendant may appeal f ~ o m  the judgment of 
conviction and raise issues on appeal the same as from any trial to the court. 

Anzerzd Rule 26.03, srrbd 17 as follo~vs: 

Subd. 17. Motion for Judgment of Acquittal or  Insufficiency of 
Evidence to Support an Aqravated Sentence. 

(1) Motions Before Submission to Ju~y.  Motions for directed verdict are 
abolished and motions for judgment of acquittal shall be used in their place. After the 
evidence on either side is closed, the court on motion of a defendant or on its initiative 
shall order the entry of a judgment of acquittal of one or more offenses charged in the tab 
charge, indictment or complaint if the evidence is insufficient to sustain a conviction of 
such offense or offenses. The court shall also. on motion of the defendant or on its 
initiative, order that any mounds for an a~eravated sentence be withdrawn from 
consideration by the iurr if the evidence is insufficient. 

(2) Reservation of Decision on Motion. If the defendant's motion is made at the 
close of the evidence offered by the prosecution, the court may not reserve decision of the 
motion. If the defendant's motion is made at the close of all the evidence, the court may 
reserve decision on the motion, submit the case to the jury and decide the motion either 
before the jury returns a verdict or after it returns a verdict or is discharged without 
having returned a verdict. If the defendant's motion is granted after the jury returns a 
verdict of guilty, the court shall make written findings specifying its reasons for entering 
a judgment of acquittal. 

(3)  Motion After Discharge of Jury. If the jury returns a verdict of guilty or is 
discharged without having returned a verdict, a motion for judgment of acquittals 
insufficiency of evidence to support an aggravated sentence may be made or renewed 
within 15 days after the jury is discharged or within such further time as the court may fix 
during the 15-day period. If a verdict of guilty is returned the court may on such motion 
set aside the verdict and enterjudgment of acquittal, in which case the court shall make 
written findings specifying its reasons for entering a judgment of acquittal. If no verdict 
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is returned, the court may enter judgment of acquittal. Such a motion is not bared by 
defendant's failure to make a similar motion prior to the submission of the case to the 
jury. 

Amend Rule 26.03, subd. 18 as follows: 

Subd. 18. Instructions. 
(1) Requests for Instructions. At the close of the evidence or at such earlier time 

du~ing the trial as the court reasonably directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the 1,equests. At the same time copies of 
such requests shall be funmished to all parties. The court shall inform counsel of its 
proposed action upon the requests prior to the arguments to the jury, and such action shall 
be made a part ofthe record. 

(2 )  Proposed Instructions. The court may, and upon request of' any party shall, 
before the arguments to the jury, inform counsel what instructions will be given and all 
such instructions may be stated to the jury by either party as a p a t  of the party's 
argument., 

(3) Objections lo Instructions. No party may assign as error any portion of'the 
charge or omission therefrom unless the party objects thereto before the jury retires to 
consider its verdict.. The matter to which objection is made arld the grounds of'the 
objection shall be specifically stated. Opportunity shall be given to make the objection 
out of the hearing of the jury and, on request of any party, out of the presence of the jury. 
All objections to instructions and the rulings thereon shall be included in the record. All 
instructions, whether given or refused, shall be made a part of the record. An error in the 
instructions with respect to fundamental law or controlling principle may be assigned in a 
motion for a new trial though it was not otherwise called to the attention of'the court.. 

(4)  Giving o j  Instructions. The court in its discretion shall instruct the jury either 
before or after the arguments are completed except, at the discretion of the court, 
preliminary instructions need not be repeated. The instructions may be in writing and in 
the discretion of the court a copy may be taken to the jury room when the jury retires for 
deliberation. 

( 5 )  Contents of Instructions. In charging the jury the court shall state all matters 
of law which are necessary for the jury's information in rendering a verdict and shall 
inform the jury that it is the exclusive judge of all questions of fact. The cou1.t shall not 
comment on the evidence or the credibility of the witnesses, but may state the respective 
claims of the parties. 

( 6 )  Verdict Forms. The court shall submit appropriate forms of verdict to the iury 
for its consideration. Where an agmavated sentence is sought, the court shall submit the 
issue(s) to the &y special interrogatory. 
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Amend Rule 26.03, subd. I 9  a.sfollorvs: 

Subd. 19. Jury Deliberations and Verdict. 
(1) Materials to Juiy Roonz. The court shall permit the,jury, upon retiring for 

deliberation, to take to the jury room exhibits which have been received in evidence, or 
copies thereof, except depositions and may permit a copy of the instructions to be taken 
to the jury room. 

(2) Jury Requests to Review Evidence. 
1. If the jury, after retiring for deliberation, requests a review of cer.tain 

testimony or other evidence, the jurors shall be conducted to the courtroom. The court, 
after notice to the prosecutor and defense counsel, may have the requested parts of the 
testimony read to the jury and permit the jury to re-examine the requested materials 
admitted into evidence. 

2. The court need not submit evidence to the jury for review beyond that 
specifically requested by the jury, but in its discretion the court may also have the jury 
review other evidence relating to the same factual issue so as not to give undue 
prominence to the evidence requested. 

(3) Additional Instr~tctions Ajier July Retires. 
1.  If the jury, after retiring for deliberation, desires to be informed on any 

point of law, the jurors, after notice to the prosecutor and defense counsel, shall be 
conducted to the courtroom. The c0ur.t shall give appropriate additional instructions in 
response to the jury's request unless: 

(a) the jury may be adequately informed by directing their 
attention to some portion of the original instructions; 

(b) the request concerns mattets not in evidence or questions which 
do not pertain to the law of the case; 

or (c) the request would call upon the judge to express an opinion 
upon factual matters that the jury should determine., 

2. The court need not give additional instructions beyond those 
specifically requested by the jury, but in its disc~etion the court may also give or repeat 
other instructions to avoid giving undue prominence to the requested instructions. 

3. The court after notice to the prosecutor and defense counsel may recall 
the jury after it has retired and give any additional instructions as the court deems 
appropriate. 

(4)  Deadlocked Juiy The jury may be discharged without having agreed upon a 
verdict if it appears that there is no reasonable probability of agreement. 

(5) Polling the Jury When a verdict on the issue of guilt is rendered and before 
the jury has been discharged, the jury shall be polled at the request of any party or upon 
the court's initiative. When the iury has answered special interrogatories relating to an 
aggravated sentence. the iurv shall be polled at the request of any party or upon the 
court's initiative as to their answers. The poll@ shall be conducted by the court or clerk 
of court who shall ask each juror individually whether the verdict announced is thejuror's 
verdict. If r k e a  poll does not conform to the verdict, the jury may be directed to 
retire for further deliberation or may be discharged. 

(6 )  Impeachment of'verdict. Affidavits of jurors shall not be received in 
evidence to impeach their verdict. A defendant who has reason to believe that the verdict 
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is subject to impeachment, shall move the court for a summary hearing. If the motion is 
granted the jurors shall be inter~ogated under oath and their testimony recorded. The 
admissibility of evidence at the hearing shall be gove~ned by Rule 606(b) of the 
Minnesota Rules of Evidence. 

(7) Partial Verdict The court may accept a partial verdict when the juxy has 
agreed on a verdict on less than all of the charges submitted, but is unable to agree on the 
remainder. 

Ainerzd Rule 26.04, rubd I as folloivs: 

Subd. 1. New Trial. 
(1) Grounds. The court on written motion ofthe defendant may grant a new trial 

on the issue of milt or the existence of facts to support an aggravated sentence, or both. 
on any of the following grounds: 

1. If required in the interests of justice; 
2.111~egularity in the proceedings of the couxt, jury, or on the part of'the 

prosecution, or any order or abuse of discretion, whereby the defendant was deprived of a 
fair trial; 

3. Misconduct of the jury or prosecution; 
4. Accident or surprise which could not have been prevented by ordinary 

prudence; 
5 .  Material evidence, newly discovered, which with reasonable diligence 

could not have been found and produced at the trial; 
6. Enors of law occurring at the trial, and objected to at the time or, if no 

objection is required by these rules, assigned in the motion; 
7. The verdict or finding of guilty is not justified by the evidence, or is 

contrary to law. 
(2) Basis oj'Motion. A motion for new trial shall be made and heard on the files, 

exhibits and minutes of the court. Pertinent facts that would not be a part of the minutes 
may be shown by affidavit except as otherwise provided by these rules. A full or partial 
transcript of the couxt reporter's notes of the testimony taken at the t1ia1 or other verbatim 
recording thereof may be used on the hearing of the motion. 

(3) Time for Motion 'Notice of a motion for a new trial shall be served within 15 
days affer verdict or finding of guilty. The motion shall be heard within 30 days affer the 
verdict or finding of guilty, unless the time for hearing be extended by the court within 
the 30-day period for good cause shown. 

(4) Time for Serving Affidavits When a motion for new trial is based on 
affidavits, they shall be served with the notice of motion. The opposing party shall have 
10 days after such service in which to serve opposing affidavits, which period may be 
extended by the court upon an order extending the time for hearing under this ~u le .  ?he 
c o u ~ t  may permit reply affidavits. 
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14. Comments -Rule 26 

Atnerrd tlre rzintlr, te~ztlr, and eleve~ztlr paragrap1t.s of tlte comments to Rule 26 as 

follo1us: 

Rule 26 01, subd 1(2)(a) (Waiver ojTrial by July Gtwedly on the Issue o f  Guilt) 
is based upon F R Crinz.P. 23(a), ABA Standards, Trial by July, 1.2@ (Approved Draji, 
1.968) and continues substa~ztially present Minnesota law (Minn. Stat Q 631 01 (1971)) 
except that waiver o j j u ~ y  trial by  the defendant requires the approval ofthe court && 
26.01, subd. I (2)@) establishes the procedure for waiver o f  a i u w  on the issue o f  an 
ap,gravated sentence. See Blakelv v. Washinpton, 542 U S .  196, 124 S.Ct. 2531 (20041 
andstate v. Shattuck, 704 N. W.2d 131 (Minr?. 2005) as to the co~~stitzttional limitations 
on imposi~ip a ~ ~ r a v a t e d  sentences based on findifips offact bevond the ele~nents ofthe 
offense arid the conviction histow. Also. see Rules 1.04 (d), 7.03, and 11.04 and tlze 
co~~imerits to those rules. Whether a defendant has waived or demanded a juty on the 
issue o fmi l t ,  that defendant is still entitled to a izr~v trial on the issue ofa17 ap~ravated 
sentence and a valid ulaiver under Rule 26.01, subd. I(2)fbi is necessaly before an 
appravated sentence mav be imposed based on findinns not made by iul.v trial. 

Rztle 26 01, subd 1(2)@4 (Waiver When Prejudicial Publicity) 

Under Rule 26 01, subd 2(2)(b4, the defendant shall be permitted to waive,ju~:y 
trial if required to asszrre the likelihood ojafair  trial when there lzas been a 
dissen~i17arion ofpotentially prejudicial material. (See ABA Standards, Fair Trial and 
Free Pre.ss, 3.3 (Approved Draft, 1968) ) 

Anzerzd tlze .sixty-eiglrtl~ paragraph ofUze coatntents to Rnle 26 ns, follo,vs: 

Rule 26 0.3, sztbd 17 (Motion for Jzrdgment of Acqztittal orIilszrfficie17cv o[ 
Evidence to Szrpport an A,g,uavatedSer7tence) abolisl~i~ig 1notio17.s for directed verdict, 
andproviding for. nzotions forjudg~nent of acqzrittal i.s taken from F R  Crinz P 29(a)(b)(c) 
and ABA Standards, Trial by July, 4 S(a)(b)(c) (Approved Draft, 1968) Such a motion 
by the defendant, $not granted, shoztld not be deemed lo wit11n'r.m the case fiom ihejzrry 
or to bar the defe~~dant from offering evidence (See F R Crbn.P 29(a), ABA Standards, 
Trial by  .lury> 4.5(a) (Approved Draft, 1968)) A defendant is also entitled to a izr~y 
dereminarion o f  anv facts bevond the elements o f  the offense or- convictio17 h i s t o r m  
1nipl7t be used to aapravate the sentence. Blakelv v. Washinpto17. 542 US.  196. 124 S.Ct. 
2531 (2004). State v. Sl?attuck, 704 N W.2d 131 (Minn. 2005). l fsuch a trial is lield, the 
rule also provides that the defendant mav challenge tl7e sufficie17cv o f  the evidence 
presented. 

Arrzetrd the cortzn~erzt,~ to Rule 26 by adding n rzew paragraph after tlre exirtilzg seventy- 
tltirdpargmglz of tlze conzrtzertts (referring to Rule 26.03, subd. 18 (5)) a.s,follo~vs: 

Rule 26.03, szrbd 1186) flerdict Forms) reqzrires that ~vl~ere  a~eravated sentence 
issztes are presented to a i u ~ y ,  the court shall submit the isszres to the jzr~v bv special 
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interropatory. For a samule form for that purpose see CRIMJIG 8.01 o f  the Mirnzesota 
Criminal Jzlry Instruction Guide. When that is done, Rule 26.03, subd. 19(5) vermits any 
o f  the parties to request that the iurv be polled as to their answers. 

15. Rule 27.03. Sentencing Proceedings 

AmeizdR~rle 27.03, subd. I(A) as follows: 

(A) At the time of, or within thee  days after a plea, finding or verdict of' guilty of 
a felony, the court may order a p~.eserrtence investigation and shall order that a sentencing 
worksheet be completed. As part of any presentence investigation and report, the court 
may order a mental or physical examination of the defendant. The court shall also then: 

(1) Set a date for the return of the repo~t of the presentence investigation. 
(2) Set a date, time and place for the sentencing. 
(3) Order the defendant to return at such date, time and place. 
(4) If the facts ascertained at the time of'a plea or though trial cause the 

judge to consider a mitigated departure from the sentencing guidelines appropriate, the 
court shall advise counsel of such consideration. 
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May 8,2006 

OFFICE OF 
APPELLATE COURTS 

Mr. Frederick Grittner 
Clerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Rev. Dr. Martin Luther King Js. Boulevard 
St. Paul, Minnesota 55155 

Re: Comments of a Minority of the Advisory Committee on the Rules of 
Criminal Procedure and Request to Speak at the Public Hearing on 
Amendments to the Rules 

Dear Mr. Grittner: 

Attached please find a document entitled "Minority Report of the Supreme Court 
Advisory Committee on The Rules of Criminal Procedure on the Proposed Blakely 
Proceedings" on behalf of four members of the Advisory Committee on the Rules of 
Criminal Procedure. 

Although labeled a "minority report," please accept this document as our comments on 
the proposed rule. We originally planned to file this as a minority report but the chair 
of the committee asked us to file this as a comment instead. In deference to the chair, 
we agreed. 

Please also accept this as our (my) request to speak at the public hearing on the 
proposed Blakely changes. 

Sincerely, 

PAUL R. SCOGGIN 
Managing Attorney 
Violent Crimes Division 
Telephone: (612) 348-5161 

PRS: ks 
Enc. 



OFFICE OF 
MINORITY REPORT OF THE SUPREME COURT ADVISORY COMMITTEE O%pELLATE COURTS 

THE RULES OF CRIMINAL PROCEDURE ON THE PROPOSED BLAKELY 
PROCEEDINGS MAY 1 9 2006 

-.-.- 
FILED 

TO: THE HONORABLE .JUSTICES OF THE MINNE,SOTA SUPREME COURT 

1. Introduction 

The undersigned nieiiibers of the Advisory Coinillittee want to thank both this Court 

and our colleagues on tlie conimittee for tlie oppoitunity to report separately froin the 

majority on the thorny proceduial iss~ies posed by Blalcel]~ and its progeny We bclieve 

tlie cornillittee has labored long, hard, and in good faith to arrive at a consensus on 

reconin~ended chauges Nevertheless, because we believe the inajority report creates a 

rule that is impractical and because the remedy it suggests is too harsh, we respectfully 

ask tliat this Court adopt a i ule that parallels the pleadings rule for complaints and leaves 

the remedy for rule violations to the discretioil of the trial courts 

2. Whv the Coininittee Split on Seine ofthe Pro~osed Rules 

A. Differences over what Blakelv means 

We believe the split in opiiiion arises out of an under.lying differeilce of opinion about 

what Blaliely did. 

At least some portion of tlie inajority believes Bki/ielji created a new element of the 

offense, i.e. tliat ail aggravated sentence is simply an extra elemei~t added to the 

traditional definition of a crime 

For example, traditional assault in the third degree siinply requiies an assault and 

substailtial bodily h a m .  In the majority view Blalielj, created a new crime; a defacto 



"aggravated" assault in the third degree. This new crime requires an assault, substantial 

bodily harnl, and some aggravating factor recognized by the guidelines. For the majority 

it follows that since the aggravating factor must be proven to a jury like an element, why 

not treat it like an elelllent for every other purpose, 

In this respect the minority acknowledges the majority did compromise its view in not 

insisting that aggravating factors be part of the complaint 111 this view, taken to its 

extreme, there is no reason to amend the rules at all. If aggravating factors are elements, 

all of the pleadings and procedures that apply to existing elements apply to the new 

elements as well. The rules don't require ainendlnent any more than when the Legislature 

adopts a new crime., 

We believe that the United States Supreme Court created or discovered a wholly 

separate Sixth Anlendmeilt right that must be vindicated by a jury trial. For convenience, 

we've dubbed this the "parallel universe" approach Put simply, we believe the 

procedures that vindicate this right inust parallel but be separate from the pleadings and 

practice that relate to complaints., 

111 some respects we see the majority agrees with us. The committee has carefully 

crafted a set of waivers in Rule 15 and the plea petition fonn (Appendix A) (see also 

proposed Rule 26) that parallel but stand apart from the plea and waiver rules for 

elelnents of the offense. 

We are puzzled however as to why this parallel approach is not satisfactory for initial 

pleadings. We believe that the rules that allow free amendment of the complaint ougl~t to 

apply to Blakely pleadings as well. 



3. We Propose a Parallel to Rule 3.04. Subd. 2 

Minn R Crim. P 3 04, subd 2 contemplates the free anlendment of the colnplaint at 

any time prior to trial The rule tacitly recognizes that the charging decision is often 

made in haste and that new or later emerging circumstances may dictate new or different 

charges See State i t  Alexa~lder, 290 N .  W 2 d  745 (Minn. 1980); State 11, S~nith,  313 

N.W 2d 429 (Millll. 1981). The free amendment rule, without sllowing good cause 

applies up to the day of trial absent a showing of prejudice that cannot be remedied with a 

continuance or other measure. Nel,son 11. State, 407 N W.2d 729 (Minn Ct. App. 1987) 

We propose a Rule 7.03 that incorporates the flexibility associated with amendments 

of complaints in R L I ~  3 04, subd 2: 

At least fourteen days prior to trial 01 as soon the~eaftel as grounds 
become lcnown to the plosecutin attorney, if the substantial rights of the 
defendant are not prejudiced, the prosecuting attorney shall notify the 
defendant or defense counsel in writine of intent to seek an agaavated 
sentence. The notice shall include the mounds or statutes relied upon and 
a summary statement of the factual basis supporting the ageravated 
sentence. 

We also plopose a parallel amendment to the Indictment Rule: 

19.04, subd. 6(3) 
At least fourteen days prior to trial, or as soon thereafter as erounds 

beconie hlown to the prosecuting attorney, if the substantial rights of the 
defendant are not prejudiced. the vrosccutine attornev shall notify the 
defendant or defense co~lnsel in writine of intent to seek an aeeravated 
sentence. The notice sllall include the erounds or statutes relied upon 
and a summary statenlent of the factual basis supporting the aggravated 
sentence. 



4 Other Practical Concerns Support a Broader Rieht to Add or Change the Aezravated 
Sentence Notice Rules. 

Beyond the question of why it should be tougher to change the aggravated sentence 

notice than change the underlying crime, several practical concerns suggest that linking 

the sentence notice to trial rather than the Omnibus hearing is a good idea: 

A The "Omnibus" hearing is a moving target at best. 

There is no general ageenlent fioln judicial district to judicial district of when an 

Omnibus hearing occurs S o ~ n e  jurisdictions "stagger" the hearings with a first quick 

Oninibus ilearing designed to triage cases and identify those requiring contested 

proceedings and scheduling second "real" contested hearings at a later date. 

In other jurisdictions (most notably until recently in the Fourth Judicial District), the 

"real" Oninibus Ilearing takes placc the day of trial Still other ju~,isdictions strictly 

iriterpret the iule and force contested Omnibus liearings within twenty-eight days of first 

appearance 

We do not suggest that this non-~~nifoliiiity of practice is a good thing We suggest, 

lioweve~, that the majority is linking a very impoltant notice to a hearing that is not 

unifomily observed across tile state We believe piosecutors will be left g~~essing at 

when the notice is really due. We believe the p~.oposed rule, at best, will be honored 

more in the breach than in the observation. 

B As a piactical matter, the Omnibus hearing is too so011 to demand the State 
develop and deliver its sentencing claims. 

As tlie comments presented by the Minnesota County Attorneys Association and 

Attoiiiey General illustrate, tlie quick Omnibus liearings conternplated by the rules and 

granted in some juiisdictions would ~nake  i t  difficult to pursue aggravated sentences For 



exaniple, in violent crime cases in Hennepin County the Omnibus hearings are sclieduled 

in the third week after first appearance. Thus tlie State would have just ten to fourteen 

days to give notice and p~.ovide underlying grounds for a departure. In Ramsey County 

tlie Omnibus hearing (which is really an arraigiuiient) talces place in fourteen days - 

leaving seven days from first appearance to notice, 

A quick review of tlle sentencing enhancements adopted by tlie L.egislature in tlie past 

few years suggests how difficult tliis can be The crinlinal sexual conduct enliancernents 

require some combination of criminal history, r.ecognized guidelines aggravated factors, 

specific charged offenses, a finding of future dangerousness, amenability to treatment, 

and the need for long tern1 supervision or tlie lilceliliood tliat such supervision may fail 

See Milxi. Stat. 5 609.1 08-1095. 

Tliese statutes are hardly a model of clarity. They clearly contemplale the pre-Blnltely 

world with an extended period between trial and sentenci~~g when the court and coinisel 

call sort tliese coniplicated issues. To presume, as the majority does, tliat tlie State can 

fairly deterliiine wlietlier to pursue tliese e~diancements (even i f  tlie underlying data is 

available to the State) within two weelts of charging the offense is siniply unreasonable. 

We urge tliis Court to be niindfill of the fact tliat aggravating factors and sentencing 

e~il~ance~iients attach to the most serious of offenses Tliese offenders a1.e the most likely 

to be held ill custody and, in turn, are subject to the shortest timetable. In this necessarily 

compressed schedule, tlie State si~nply needs inore breathing room to fully and fairly 

pursue appropriate sentences. We believe the better nile sliould track the niore flexible 

approach that attaches to complaints. 



C. The rules should not adopt a remedy. 

We also strollgly disagee with the remedy written into proposed Rules 7 03 and 

19.04, The majority suggests that this Court shall disallow the notice unless good cause 

for tlie delay is shown a id  tlie defendant was not prejudiced by tlie violation. 

We believe the rules purposefully shy away from suggesting specific relnedies for 

this violation. The rules are not constitutio~ial in nature and this Coult has never imposed 

a blanket suppressio~l rule as an enforcement nieclianism, 

As a matter of principle we believe the remedy for a violation should be left to tlie 

discretion of the trial courts Remedies should be measured by a host of factors - the 

degree of prejudice, the equitable positions of the parties, the intentional nature of the 

omission, the llistory or pattell1 of conduct, and, 1110st in~po~.talitly, alternatives short of 

suppressioli to ameliorate tlie h a m  - that no rule can fully accomniodate We believe 

trial judges are in the best position to gauge an appropriate response to these factors and 

the rigid language suggested by the majority should not control. 

D The "good cause shown" standard is cumbersome and unnecessary. 

L.iltewise, we believe the "good cause shown" language urged by the majority is 

i~~lpractical and ~mreasonable. If the majority language is adopted, exceptions will 

outni~mber the rule Unless a defendant is prejudiced, it seems unreasonable and wasteful 

to male the parties schedule a hearing to show good cause in every case We believe the 

better rule reserves those hearings to cases where all actual ha1111 occurs Again, we 

cannot understand why a higher standard should apply to sentencing notices than attaches 

to the colnplaint in tlie first place The prejudice n ~ l e  has adequately protected 



defendants in the context of a complaint, therefore we believe tlie simple prejudice rule 

should suffice for sentencing notices as well. 

5. Conclusion 

We believe Blaiceljr can be reasonably and clearly accomlnodated by creating a set of 

rules that parallel tlie rules relating to colnplaints We believe similar notice 

requirements will be easy to understand f o ~  practitione~s and leave tlie State with 

sufficient time to nialte a fair deteniiination whether to pursue an aggravated sentence 

We also urge this Court not to get into the business of writing rule violation reinedies 

into the rules themselves Trial courts have long experience in reaching remedies on a 

case-by-case basis. The liiajoiity "one size fits all" approach is tinreasonably rigid We 

suggest a more flexible approach that lets the remedy fit the hami. 

Finally, we also suggest rejection of the "good cause shown" requirement above and 

beyond prejudice Unless some harm attaches, there is no good reason to force the State 

to tiot out tlie myriad reasons that may cause delay Just as the simple p~ejudice standaid 

reg~ilates the amendment of coniplaiilts, the prejudice standard should regulate dcparture 

notices. 

Respectfully submitted, 

67- 6 sCtv- 
Paul R. Scoggiii 
ICathryi Keena 
William I<lumpp 
James W. Donehowel 

Dated: March 1, 2006 
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FILED 

I agree that the decisions in Blalcely and Shattuck create a situation where this court 
needs to consider procedures for inlplementing the right to present evidence to the fact 
finder concerning reasons for sentencing departures. However, the court does not have to 
discard the entire history of criminal procedure in Minnesota to allow necessary changes. 

This unibrt~~nately is what the Rules Coillnlittee is proposing in their revisions to R L I I ~  7, 
Sentencing decisions, both pre and post the adoption of the Minnesota Sentencing 
Guidelines, have occurred subsequent to the conviction ofthe individual charged with an 
offense. There has not been any rule that required the State to fi~mish advance notice of 
intent to nlove the court for a departure from the guidelines sentence, nor for that matter 
has the accused been required to do so. Currently Rule 27.03 provides the procedures for 
sentencing hearings, This process has successfully functioned for nlany years without 
cl~allenge. 

Now we find the Rules Conllnittee has rather opportunistically seized upon the Blakely 
decision as an excuse to propose a rnajor change in the procedure. The committee is 
suggesting that plea negotiation considerations should drive the timing of a decision by 
the state to ask for a departure h ~ n  the guidelines and the procedures for presenting the 
facts supporting such a departure to the fact finder. But what does the committee say is 
wrong with the current practices, I see notl~ing to suggest that current plea negotiations 
were somehow circ~tmscribed by the lack of a rule providing for notice prior to 
conviction. I certainly recognize that the argunlent exists, based on Justice Scalia's use of 
"element", that pleading and proving the aggravating factors would be part of the 
charging decision, but that is not resolved by the proposed notice timing. That is, if it is 
part of charging then it needs to be part of the complaint not notice occurring d ~ ~ r i n g  the 
pendency of the proceeding. 

Were this proposal simply a benign ame~ldnlent to the rules nlalcing no substantial change 
in the rights of the state and victims of crimes it would perhaps be acceptable, but it isn't. 
The decision to propose a departure fko~n the guidelines sentence nlay very well occur 
only after the elaboration of the facts of the crime during the trial, or as part of the 
presentence investigatioit subsequent to the conviction. This is recognized in the current 
Rule 27.0.3 Subd 1 (A) (4) ( See also 6.31.20 Hearing on Punisl~n~ent) "If the facts 
ascertained at the time of a plea or through trial cause the judge to consider departure 
fro111 the sentencing guidelines appropriate, the court shall advise counsel of such 
consideration." The co~uinittee proposes anlending this rule to retain such ability for 
mitigated departures; however, for an aggravated departure it would require the 
prosecution to have arrived at this c o ~ ~ c l u s i o ~ ~  far earlier in the proceeding, unless, it was 
able to convince the court that good cause for later notice is present and the defendant 
was not unfairly prejudiced. The proposal strips the court of it's authority to hold a 
sentencing hearing 011 its own motion, again the committee does not include it's rational 
for limiting the courts authority. I an1 not presenting argunlents on behalf ofthe trial 



bench but I would amaze me if they were not disturbed by this limitation on their right to 
sentence based on facts before theill iiot with standing the position of the prosecution. 
The public has a right to be protected fro111 offenders who are substantially more 
dangerous than the nonn, if that is only disclosed during trial or in the PSI, bow does the 
court explain, "that it cannot senteilce based on the facts, but only if the state ~noved for 
sucli departure". The ability of tlie trial court to limit tlie states ability to present facts to 
a,jury and tl~eii argue for departure, while it may appeal to the trail bench since then the 
decision not to depart is made 011 procedural grounds rather than evident iq  is not in the 
best interests of the criminal justice system. The singular responsibility of the court is to 
iinpose sentence, that decision should be made in the full light of public view after 
presentation of the arguments of the state and the defense, this proposal hides it in tlie fog 
of a pretrial order. 

Also the recognized right of the victims of a criiue to be heard in open court on the 
sentencing of the defendant is now limited by the ability and willingness of the court and 
prosecutio~i to propose a departure. That is, if the state bas limited its ability to propose 
departure by a plea agreement, the commeilts of the victi~ii not supporting that decision 
are now ~~ieaningless, since tlie court would iiot have the ability to depart 011 its ow11 
motion. 

The proposal to anlend tlie rules in Section 19.04 (3), while consistent with the 
amendments to Rule 7.01 is inconsistent with the nature of a Grand Jury. In a proceeding 
instituted by colnplaiiit tlie probable cause decision is made by tlie court, in a proceeding 
i~lstituted by indictment the probable cause is deterrniiied by the Grand Jury. III order to 
be consistent with the decisions holding that tlie court does not redetermine probable 
cause afler an indictment it is logical tliat any decision concerning the existence of facts 
supportive of a aggravated departure should be made by the Grand Jury, either as part of 
the indictment or subsequent in a separate proceeding. 

I will not unduly lengthen these comments by proposing specific la~lguage, suffice it to 
say that I encourage the court to not change the long standing ability of the prosecution or 
tlie court to argue (recognizing tlie need to obtain a fact determination) at any point prior 
to actual seiitenciiig that departure is warranted. The necessary fact determination should 
be subject only to procedures for presentation and not limited to time; while iiiterests of 
econoluy may argue for presentation during the initial guilt detemlination, the proposed 
modifications recognize that there will be cases where this is not possible, equally tlie 
state should have the right to cause the impaneling of a subsequent jury or recalling of the 
initial panel when it moves for departure. 

If' tlie court detenuines to create this discriiiiinatory procedure recommended by the 
committee it needs to recognize tlie right of the state to obtain review of this decision of 
the tr.ial court during the pendency of the case I propose that the language of MRCP 
2804 be modified to specifically provide for sucli appeal right. 

111 suiiiiiiary this proposal is a substantial modification of the procedures that have existed 
in Minnesota for the entire history of the state, the committee has shown no good reason 



for such modification in it's report, I encourage the court to limit the changes to those 
necessaly to implement the requirements of the supreme court rulings procedurally. 

Respectfully Submitted; 

Rochester MN 55904 
13 May 2006 

L.ic Number 0097159 
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Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Dr. Rev. Martin Luther King Jr. Boulevard 
St. Paul, Minnesota 55155 

Dear Mr. Grittner: 

I am writing to request an opportunity to make an oral presentation at the Minnesota 
Supreme Court hearing on May 23,2006, to consider the report of the Supreme Court 
Advisory Committee on Rules of Criminal Procedure, filed March 7,2006. I am 
requesting to address the Court on behalf of the Minnesota County Attorneys Association 
(MCAA). 

The enclosed memorandum offers comments on behalf of the MCAA for consideration 
by the Supreme Court. 

Thank you for the opportunity to address the Supreme Court regarding the proposed 
amendments to the Rules of Criminal Procedure. 

Sincerely, 

Susan Gaertner 
Ramsey County Attorney 
President, Minnesota County Attorneys Association 
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TO: THE HONORABLE JTJSTICES OF THE MWMESOTA SIJPREME COURT 

Thank you for the opportunity to address the Court at the May 23,2006, hearing 
on the Proposed Amendments to the Rules of Criminal Procedure. The following written 
remarks are intended to summarize and supplement my oral presentation and to share 
with you the concerns and recommendations of the Minnesota County Attorneys 
Association (MCAA). 

First, I would like to report that the MCAA Board of Directors, at a meeting on 
April 21,2006, endorsed the Mmority Report of the Supreme Court Advisory Committee 
on the Rules of Criminal Procedure on the Proposed Blakely Proceedings The Minority 
Report, dated March 1,2006, offe~s thoughtful analysis and recommendations on the 
proposed rules. We urge the Court to give serious consideration to the Minority Report. 

Second, I would like to reiterate comments that were presented to the Supreme 
Court Advisory Committee on the Rules of Criminal Procedure by John Kingrey, 
executive director of the MCAA, in a memorandum dated February 17,2006. These 
comments focused on the notice requirement when the prosecutor intends to seek an 
aggravated departure. 

The MCAA believes that requiring notice of departure factors seven days before 
the Omnibus Hearing -- and the consequences of late notice -- are unreasonable, 
impractical, unnecessary, and not in line with other notice requirements While everyone 
would agree that reasonable notice is appropriate, an arbitrary requirement of seven days 
prior to the Omnibus Hearing coupled with the severe consequences of failure to meet the 
timeline would not appear to serve the needs of justice. It is impractical to expect a 
prosecutor to give notice of intent to seek a departure until all evidence (including DNA) 
is in, disclosure is complete (including Spreigl), the defendant's full criminal history 
score is determined (which can often take months, especially if there is an out-of-state 
record), and the prosecutor has had the opportunity to interview the victim (where details 



meriting departure often emerge) It is only at this point that the prosecutor is in a 
position to assess the strength of the evidence, whether aggravated departure should be 
sought, and, if so, what the factors are. 

The time requirements of the current proposal for Blakely notice are also far more 
restrictive than for other criminal rules such as: discovery, amendment of a complaint, 
Spreigl, hearsay (under the catch-all exception), evidence of the victim's prior sexual 
conduct, etc. The proposed rule would appear to place more restrictions on seeking 
sentencing departures than on amending the charge itself. 

The mandate of the last sentence of proposed Rule 7.03 that the court shall 
disallow notice given fewer than seven days prior to the Omnibus Hearing if the 
defendant establishes unfair prejudice is particularly onerous because it omits 
consideration of continuance as an alternative, starts with a presumption in favor of 
exclusion and links this ultimate bar not to a trial date but to a hearing that may be 
months from trial. It is unfair to bar the state from seeking upward departure merely 
because the Omnibus Hearing date has passed, especially when the trial date itself is 
repeatedly continued, because the passage of the Omnibus Hearing date has no legitimate 
bearing on lack of time to prepare a defense. Many of our. concerns would be alleviated 
if the last sentence were deleted. 

In addition, in some counties the anaignment that takes place two weeks after the 
initial appearance is called the Omnibus Hearing, and no trial attorney is even assigned to 
the case until afier arraignment (let alone had the opportunity to assess departure factors 
in the case). 

As written, in order to protect against the severe sanctions of this rule, prosecutors 
will have to file far more and overly broad profonna departure notice checklists than a 
thoughtful, reasoned assessment at a later date would allow. In our view, allowing more 
time for both reasoned assessment and negotiations after evidence is in would result in 
fewer and better departure motions. 

A more practical solution would be to reverse the presumption and allow a 
departure motion at any time urzless the defendant can establish that notice is so late it 
will unfairly prejudice his ability to defend against it and continuance is not an adequate 
remedy. Alternatively, if some time limit is deemed necessary, it should be linked to trial 
date, not Omnibus Hearing date This is not simply a question of prosecutor preference. 
The strong public interest in having the sentence fit the crime would be undermined by a 
system that forecloses that result due to arbitrary and unreasonable time limits. 

The MCAA also would like to comment on the proposed change to Rule 11.04. 
Either the rule itself, or the comment to it, should make clear that the trial court is making 
a ruling of law, not a finding on sufficiency of the evidence. Under Blakely, any fact- 
finding on upward departure is entirely for the jury This pretrial hearing should be based 



on an offer of proof, not the taking of the testimony of witnesses. Construing this rule to 
authorize pretrial "mini-trials" on departure factors could place even greater and totally 
unnecessary stress on victims and their families before there is any finding of guilt that 
would make this testimony relevant. State I J  Rud, 359 N.W. 2d 573,578-9 (Minn 1984). 

Probable cause for issuance of a complaint is routinely based on sworn facts in the 
complaint, supplemented, if needed, by additional reports. Probable cause for Blakely 
fact-findings by a jury should be treated no differently. Otherwise, the risk is that such a 
"mini-trial" could be used either to intimidate trial witnesses or as an opportunity for 
pretrial deposition. No legitimate defense purpose is served by such pretrial testimony 
since the jury is required to find such factors by proof beyond a reasonable doubt only if 
the state has first proved the defendant committed the crime charged. Even if so proved, 
the trial court is free to disregard the finding and impose no upward departure. 

The MCAA appreciates the enormous challenges that the Blakely decision poses 
for all stakeholders in our system of justice. Thank you for considering our comments. 

Respectfully Submitted, 

Susan Gaertner 
Ramsey County Attorney 
President, Minnesota County Attorneys Association 

Dated: May 15,2006 
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SUBMISSION OF THE MACDL TO THE MINNESOTA SUPREME COURT 
REGARDING THE PROPOSED CHANGES TO THE MINNESOTA RULES OF 

CRIMINAL PROCEDURE 

INTRODUCTION 

The Minnesota Association of Criminal Defense Lawyer's (MACDL) is an organization 

of criminal defense lawyers consisting of public defenders and lawyers in private practice from 

around the state. The MACDL, is the largest private organization of criminal defense lawyers in 

the state. As an organization, the MACDL provides cri~ninal defense lawyers with educational 

seminars, provides opportunities for criminal defense attorneys to share work experiences and 

p~ovide assistance to one another, coordinates lobbying efforts on behalf of the criminal defense 

bar, and acts as a vellicle tlrrougl~ w11icl1 the criminal defense bar can be heard 

The MACDL applauds the efforts of the Criminal Rules Advisory Committee in taclcling 

the procedural issues raised by the United States Supreme Court's Blnlcely decision. The 

MACDL believes that the proposed rules changes reflect a well thought out compromise 

between various positions. As proposed, they are fair to the State, are fair to defendants, and can 

easily be implemented by the courts while retaining enoug11 flexibility so that the district courts 

can deal wit11 individual difficult cases as unusual circumstances require. In adopting the 

necessaly ~ules  changes reqt~i~ed by Blnlcely, it should be re~nembe~ed that these rules are going 

to be applied to thousands of cases each year. While most of these cases will not proceed to trial, 

the proposed 1111es changes need to be implemented so that the potential sentencing enhancement 

issues are squarely addressed up front by the State, the Defense, and the Court whether the case 



is resolved by negotiated plea or ultimately at a trial The MACDL believes that the proposed 

lutes changes strike a fair balance: on the one hand they are fair to the defendants yet on the 

other hand are not overly burdensome to the State or the Court Accordingly, the MACDL 

requests that the proposed rules changes be adopted by the Minnesota Supreme Court. 

NOTICE 

The MACDL believes that reqt~iring that the State provide notice of its intent to seek an 

aggravated sentence seven days before the omnibus hearing is a sensible sol~ition to the notice 

issue. Since the advisory committee was proceeding on the assulnption that the aggravating 

sentencing factors are not akin to elements of the offense (or they would need to be set fortlt in 

the complaint or indictment), then providing notice seven days before the omnibus hearing 

malces practical sense. 1 In most jurisdictions, the so-called "omnibus hearing" is held a month or 

so after the defendant's initial appearance in court. By this time, the prosecutors sllould easily be 

able to identify the potential aggravating sentencing factors that may apply in a particular case 

and the State should have an idea whether they may seek a sentence outside the presumptive 

guideline range based on aggravating factors in the case. 

The MACDL does not believe that the argument that the county attorneys need more time 

to determine the existence of potential aggravating sentencing factors has merit. In the most 

cases, the potential aggravating sentencing factors can easily be identified by the time the 

complaint is filed given the nature of the offense and the specific facts of the case. Most of the 

usual aggravating sentencing factors are victim related or deal with the unique circumstances of 

the case. Most of the usual aggravating factors, such as vulnerable victim, zone of privacy, 

As recognized by the advisory committee, there are divergent opinions whether Blakely ultimately 
will require that sentencing enhancements be treated as elements of the offense. That issue will likely 
be determined in the near future by decisions from the United States Supreme Court and/or this Court. 
For purposes of this subn~ission, the MACDL assumes that sentencing enhancement factors are not 
elements of the offense, otherwise they would need to be set forth in the complaint or indictment. 



unusual cruelty, major economic offense, repeated acts over a long period of time, etc , are easily 

identified at the time of charging. Accordingly, it is not a valid justification that the existence of 

these potential aggravating seittencing factors and an intent to seek a departure outside the 

guideline range cannot be determined a week before the omnibus hearing. As recognized by the 

Advisory Committee Report, the omnibus hearing is a logical time for such notice and is the time 

that plea negotiations are most likely to begin. Moreover, the rules, as proposed, do provide 

enough flexibility such that in unusual cases where the prosecution subsequently discovers a 

basis for departure unknown to it at the time of the omnibus hearing, the State can still 

subsequently request an aggravated sentence. In short, providing notice seven days before the 

omnibus hearing is a fair, worlcable and practical solution which sl~ould be adopted by the 

Minnesota Supreme Court. 

The MACDL vigorously opposes the alternate proposal to provide notice fourteen days 

before trial. Before inaking a decision whether to proceed to trial, the defendant and defense 

counsel need to lcnow what the potential sentence may be if the defendant proceeds to trial and is 

convicted. Defendants and their attorneys cannot malce this decision in a vacuum and waiting 

two weeks before trial does not provide enough time to make this important decision. Moreover, 

in this post Blakely judicial landscape, once a defendant has made a decision to proceed to trial 

or negotiate a deal with sentencing factors unresolved, the defendant and his attorney now have 

some very difficult and problematic procedural decisions governing how the case will be 

handled. Decisions on the procedural issues which follow the state's notice to seek an 

aggravated sentence should not have to be rushed in the two weeks before trial. The decision 

whether to bifurcate, waive, stipulate, or try to the court the sentencing factors, the manner and 

method of contesting the aggravating sentencing factors during the t1.ia1 or subsequent sentencing 



proceedings, and how to deal with them in terms of structuring a plea agreement cannot and 

should not be left to the two weelcs before trial. These need to be discussed, strategized, and 

agreed to by the defendant and the defense attorney The proposal to provide notice fourteen 

days before trial is impractical and unworltable. Accordingly, the MACDL requests that the 

Minnesota Supreme Court reject that proposal. 

The MACDL also supports the dual standards of "good cause shown" and lack of 

"prejudice to the defendant" to guide the district courts in determining under what circumstances 

the State will be allowed to provide notice of an intent to seek an aggravated sentence later in the 

process, i.e., after seven days before the olnnibus hearing. Both of these standards are familiar to 

the district courts, and both are necessary to ensure that the notice provisions are adhered to 

while providing flexibility for the exceptional case. If a notice provision is enacted, i t  should be 

implemented with the expectation that it will be scrupulously followed. Otherwise, there is 

inherent risk that the state will routinely invoke the "no prejudice to the defendant" standard and 

thereby effectively eviscerate the timely notice requirements. The functional practicalities of any 

such notice requirelnent are that if it is easily discarded or ignored, i t  will be. This is an 

important enough issue that the exceptions need to be true exceptions. The district courts need 

clout to enforce the rule and the "for cause shown" standard is an effective tool to implement the 

rule and see that it is followed. The MACDL requests that the Minnesota Supreme Court adopt 

the dual standards of "good cause shown" and ''prejudice" as set forth in the proposed rule. 

EVIDENTIARY HEARING AND DECISION TO BIFURCATE 

Providing for an evidentiary hearing to contest the potential of a11 aggravated sentence 

necessarily follows implementation of the notice rule. Defendants must have some procedural 

mechanism to raise challenges in those cases in which the basis for the enhanced sentence are 



legally faulty or factually insl~fficient and where suclt determination can be made by tlte court in 

advance o f  trial. 

Similarly, the determination as to whether the issues will be presented to the jury in a 

unitary or bifi~rcated trial should be disposed o f  at this hearing. Tlte MACDL believes that tlte 

decision to proceed by way o f  unitary or. bif~~rcated trial needs to be detenni~ted in every case 

and that there should not be a "default" provision. In addition to the unitary versus bifurcated 

trial decision, it is believed that the any issues o f  jury waiver, trial to the court, and stipulations, 

should also be detertnined at this hearing. 

Finally, the MACDL, concurs with tlte remaining suggested procedural rule changes 

which are functionally necessary in order to implement Blalcely including: the revision o f  the 

~igllts advisory, the revisions of  the plea petitions, the revision providing a challenge for 

insufficiency o f  the enhancement evidence, and the amendments to tlte verdict forns and 

motions for a new trial. 

CONCLUSION 

The MACDL feels strongly that the approach taken by the Advisory Committee on the 

Rules o f  Criminal Procedure was well thought out and provides a fair and worlcable solution to 

the issues raised by Blalcely. The MACDL requests that tlte Minnesota Supreme Court adopt the 

proposed revisions to the Rules of  Criltlinal Procedure as noted in this subntissio~t 

7 
Douglas H .  R Olson 

Chair, MACDL. Rules Committee 
33 South Sixth Street 
Suite 4900 

Dated: May 15,2006 
Minneapolis, MN 55402 
(6123 340-8991 
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REQUEST TO MAKE AN ORAL PRESENTATION 

The Minnesota Association of Criminal Defense Lawyers (MACDL) requests the 

oppo~tunity to lnalce an oral presentation to the Minnesota Supreme Court on the proposed 

Blnlcely anlendments to the Minnesota Rules of Crizninal Procedure The MACDL, requests an 

opportunity for two attolneys to p~esellt to the court the MACDL's position on the proposed 

Blnkel)~ anlendments, as set forth in the MACDL's written sttbmission. Each attorney requests a 

~naximum of iifleen minutes to make their presentation, 

The two attorneys will be Douglas Olson, Chair of the MACDL's Rules Committee, and 

another MACDL menlber to be determined. The MACDL appreciates the opportunity to be 

heard before the Minnesota Supreme Court on those important proposed procedural issues, 

 BY^- 
Chair, MACDL, Rules Conmittee 

3.3 South Sixth Street. Suite 4900 

Dated: May 15,2006 
Minneapolis, MN 55402 
(612) 340-8991 
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Proposed Amendments to t h e  
Rules of Criminal Procedure 

REQUEST TO MAIm 
ORAL PRESENTATION 

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT. 

David S. Voigt, Assistant Attorney General, hereby requests to make an oral presentation 

at the hearing to consider proposed amendments to the Rules of Criminal Procedure on May 2.3, 

2006 at 9:00 a.m. at the Minnesota Judicial Center. 

Dated: May 15, 2006 Respectfully submitted, 

MIKE HATCH 
Attorney General 
State of Minnesota 

* -----7 / ,k/',- ; = -  

-45 
DAVID S. VOIGT 
Assistant Attorney General 
Atty. Reg No. 251 860 

445 Minnesota Street, Suite 1800 
St. Paul, Minnesota 55101-2134 
(651) 297-1074 (Voice) 
(651) 282-2525 (TTY) 
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TO: THE HONORABLE JUSTICES OF THE SUPREME COURT 

I. INTRODUCTION 

As a result of the United States Supreme Court's decision in Blalcely v Washilzgton, 542 

1J S. 296, 124 S Ct 2531 (2004), aggravating sentencing factors under Minnesota's Sentencing 

Guidelines must now be submitted for determination by jury. The procedures adopted by this 

Court will be essential to ensuring fairness to the state and to defendants in submitting 

aggravating factors to juries.. It is also important that the mles adopted reflect the intent of the 

legislature in its decision to continue to implement the Minnesota Sentencing Guidelines while 

accommodating Blakely's constitutional mandate that aggravating sentencing factors be 

determined by juries. 

These comments will focus on the recommendation of the Supreme Court Advisory 

Committee on Rules of Criminal Procedure (the Committee) for the prosecution's notice of 

aggravating sentencing factors in a proposed Rule 7.0:3: 

Rule 7.03. Notice of a Prosecutor's Intent to Seelc an Aggravated Sentence 

At least seven days prior to the omnibus hearing, or at such later time if permitted by the 
court upon good cause sl~own and upon such conditions as will not unfairly p~eiudice the 
defendant, the prosecuting attorney shall notify the defendant or defense counsel in 
writing of intent to seek an agmavated sentence. The notice shall include the mounds or 



statutes relied upon and a summary statement of the factual basis supporting the 
aggravated sentence. 

The rule proposed by the Committee is impractical because it requires notice far too early in the 

process. Furthermore, the rule imposes a "good cause" standard for allowing notice at a later 

time, thus incorporating a remedy for missing the deadline which is much too harsh 

The Committee's report also contains alternative language suggested by a minority of the 

Committee which reads: 

At least fourteen days prior to trial, or as soon thereafter as grounds become known to the 
prosecuting attomev, if the substantial rights of the defendant are not prejudiced. the 
prosecuting attorney shall notify the defendant or defense counsel in writing of intent to 
seek an aggravated sentence. The notice shall include the mounds or statutes relied upon 
and a summary statement of the factual basis supporting the aggravated sentence. 

The minority proposal is much more practical and consistent with other notice 

requirements in the rules. At the same time, the minority proposal fillly protects a defendant's 

right to meet, prepare, and defend against allegations of aggravating sentencing factors 

11. THE CORIMITTEE'S RULE IS IMPRACTICAL BECAUSE IT DOES NOT PROVIDE 
ADEQUATE TIME FOR PROSECUTOI~S TO FILE NOTICE OF AGGRAVATING SENTENCING 
FACTORS, OR TO MODIFY TIIE NOTICE. 

As proposed by the Committee, Rule 7 03 would require that the prosecution notify 

defense counsel in writing of an intent to seek an aggravated sentence at least seven days prior to 

the omnibus hearing. The requirement that written notice come at least seven days before the 

omnibus hearing, however., is much too early in the process and may prove unduly burdensome. 

In many cases, the grounds for aggravating factors are not immediately known and many aspects 

of the investigation, such as laboratory analysis, are not immediately available. A more practical 

deadline for requiring notice of aggravating factors would occur later in the process, such as a 

pretrial conference scheduled at the discretion of the trial judge, or a deadline tied to the trial date 

rather than the omnibus hear.ing. 



In most counties throughout the state, the omnibus hearing is scheduled very early in the 

process, much too early to expect the prosecutor to consistently have full knowledge of all facts 

in all cases. Wllere an arrest is made immediately, defendants often make their first appearance 

in court on the day of or the day after the offense. See Mim. R. Crim. P. 402, subd. 5(1) 

(requiring an appearance before a judge within 36 hours after the arrest). Pursuant to Rule 5.03, 

first appearances in court are often combined Rule 5 and Rule 8 hearings. Under Rule 8 the 

omnibus hearing must be held within 28 days, but scheduling practices in many counties put the 

omnibus hearing on the calendar much sooner. For a case in which an omnibus hearing is 

scheduled within fourteen days of a combined Rule 5 and Rule 8 hearing, a prosecutor could 

have as little as one week from the date of offense to file notice of aggravating factors under the 

Committee's rule. 

The standard proposed by the Committee is not practical because in many cases it 

requires the prosecution to file notice of aggravating factors before all of the evidence is in. This 

is especially true in the most serious cases involving violent crime, such as assault with weapons, 

sexual assault, and murder. These are the types of cases most likely to involve aggravated 

sentencing factors. These cases often involve laboratory analysis for DNA and other evidence, 

which usually takes months before completion. Outside of Hennepin and Ramsey Counties, 

there are only two forensic crime labor.atories, both operated by the Bureau of Criminal 

Apprehension (BCA), to serve the entire state. Because of the volume of requests from the 

counties, the BCA labs are often unable to complete all analysis until after a trial date has been 

set. 

In many cases involving violent crime, factors justifying upward departure do not 

become known until the prosecutor has had an opportunity to meet with the victim For a variety 



of reasons, including llospitalization, debilitating injury, and emotional trauma to the victim, 

prosecutors do not and should not meet with the victim too soon. 

Some departure factors, such as the statutory enhancements for sex offenders in Minn. 

Stat. $5 609.108-1095, require evidence of not only the aggravating factors recognized in the 

guidelines, but also the offender's prior criminal history, future dangerousness, and need for 

treatment. If prior convictions come from a different state it can take months to determine a 

defendant's full criminal history. 

All of these factors demonstrate how impractical a deadline tied to the omnibus hearing 

date would be. One danger in creating an unnecessarily early deadline is that in order to meet it, 

prosecutors may file boilerplate notices of aggravating factors in far more cases than would 

actually merit deparh~re. It is much easier and safer to withdraw a prematurely filed notice than 

it is to wait and file notice after a deadline has passed Of course, this practice would be 

counterproductive because it fails to give accurate notice to defendants of which factors the 

prosecution will actually pursue at trial. The better rule would allow enough time for an accurate 

and reasoned notice in the first place. 

Another problem with tying the deadline for giving notice of aggravating factors to the 

omnibus hearing date is that the timing of omnibus hearing dates are not uniform from county to 

county, or even within the same county. Different scheduling practices among the various 

counties can be quite diverse. As a result, the difficulty in meeting the deadline will vary for 

different prosecutors across the state. 

In some counties, there is often more than one omnibus hearing date scheduled.. The first 

is scheduled rather quickly as a short hearing in which the defense merely advises the court and 

the prosecution whether they intend to raise any contested issues. If no issues are raised, the 



court sets a trial date and possibly a date for a pretrial conference. If contested issues will be 

raised, the court sets a second omnibus hearing on a "contested" calendar, which may be months 

in the future. For prosecutors in these counties, the rule proposed by the Committee does not 

clarify which omnibus hearing the notice of aggravating factors is tied to. As a practical matter, 

prosecutors in these counties will probably have to file notice a week before the first omnibus 

hearing because if the defense shows up and waives omnibus issues, a second omnibus hearing 

will not be scheduled and it will be too late to meet the deadline. 

In some counties, the 28-day requirement of Rule 8 is strictly followed and all omnibus 

hearings are held within that time frame. In many counties, the court will inquire at the Rule 8 

hearing whether the defendant is willing to waive the 28-day requirement. If the defendant 

waives, the omnibus hearing could be scheduled months out. If not, the omnibus hearing could 

be scheduled on the earliest available court date within 28 days. Often, the ciecision turns on 

whether the defendant is in custody. Again, the result is that the deadline for filing notice of 

aggravating factors can come at drastically different times for different cases, which seems 

almost arbitrary., 

The timing of the notice for aggravating factors in the rule proposed by the Committee is 

stricter than most other notice requirements within the Rules of Criminal Procedure and the 

Rules of Evidence. Notice of aggravating factors is certainly important, and defendants should 

have a full and fair opportunity to defend against such allegations, but the Committee's rule 

seems to elevate the importance of early notice above all else, including the charge itself. 

Under Rules 3.04 and 11.05, the charges in the complaint can be amended at any time up 

until the day of trial. There is no valid reason why notice of aggravating sentencing factors 

should have to come a week before the omnibus hearing when the charges themselves may be 



amended at any time. Likewise, virtually all other notice requirements under the rules allow 

notice to be made at a later point in the process than the Committee's rule on notice of 

aggravating factors. These include notice of all evidence, witnesses, and defenses under Rules 

9.01 and 9.02, notice under Rule 7.02 of intent to introduce Spreigl evidence, notice of evidence 

of the victim's prior sexual conduct under Minn. R. Evid. 412, and notice of hearsay evidence 

under the catchall Rules 803 and 804. 

The minority approach is much more rational because it ties the notice of aggravating 

factors to the trial date. This approach is more uniform in that it affects all defendants and 

prosecutors equally. It allows defendants a reasonable period of time to prepare a defense and it 

allows prosecutors the necessary time to consider all evidence and give a specific and rational 

notice., 

111. THE RULE SHOULD NOT INCLUDE A REMEDY FOR FAILURE TO SERVE TIMELY NOTICE. 

A rule for giving notice of aggravating factors should not include a remedy for violation 

of the rule. Aggravating sentencing factors are fact-based circumstances, and these 

circumstances come to light in a wide variety of ways. The timing of notice by the prosecutor 

will affect different cases in very different ways. For these reasons, the rule for giving notice of 

aggravating factors is not well suited to include a uniform remedy for its violation. 

If a prosecutor gives notice of an aggravating factor after the rule's deadline, trial courts 

need to ensure that the delay in notice does not cause unfair prejudice to the defendant. This can 

be accomplished in a variety of ways, including granting a continuance, imposing limitations on 

evidence of the aggravating factor, or even disallowing the notice. Trial courts are in the best 

position to determine the appropriate remedy for violations of the notice rule, and the courts 



should not be limited to disallowing the notice where an intermediate remedy would be more 

appropriate. 

The Committee proposes a rule which requires the prosecutor to show "good cause" 

before a court can allow notice of an aggravating factor after the rule's deadline If "good cause" 

is not shown, the trial court must disallow the notice and prevent the jury from making a 

determination on the aggravating factor. This requirement is cumbersome and unnecessary. 

In many cases, notice after the deadline will have little or no effect on preparation of a 

defense. It would be unnecessary and wasteful to require the parties to schedule a hearing to 

establish "good cause" in these cases. Moreover, the Committee's proposed rule would 

encourage unnecessaxy litigation about what constitutes "good cause" in the context of this rule, 

when the real issue is whether the delay causes unfair prejudice. 

The rules of criminal procedure allow trial courts the flexibility to impose appropriate 

remedies for rule violations. Remedies should be guided by judicial discretion and should be 

based upon the circumstances of the individual case. Remedies should not be uniformly imposed 

by a rigid rule. 

IV. CONCLUSION 

The Blalcely decision added a whole new layer to Minnesota's sentencing guidelines by 

requiring submission of aggravating sentencing factors to juries. To accommodate this 

constitutional mandate, the legislature provided, "[wlhen the prosecutor provides reasonable 

notice [of aggravating factors], the district court shall allow the state to prove beyond a 

reasonable doubt to a jury of 12 members the factors in support of the state's request for an 

aggravated departure from the sentencing guidelines." Minn. Stat. 5 244.10, subd. 5. 



In fashioning rules of procedure for submission of aggravating factors, this Court should 

recognize the state's right to present these factors to the jury. Reasonable notice of the factors 

the state intends to submit is required, but it does not have to be at an arbitrary date very early in 

the process. l~s tead it should be given reasonably in advance of the trial date with enough time 

for the prosecutor to make a fair and thoughtful determination whether to pursue an aggravated 

sentence. In cases of late notice, trial courts should be allowed the flexibility to use their 

discretion and reach remedies on a case-by-case basis. 
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Re: The Report of the Supreme Court Advisory Committee on Rules of Criminal 
Proced~rre Relating to Blaltely issues 

I am an out-state public defender and handle a variety of criminal cases I have now been 
served with three notices of intent to seek upward departure followjng Blakely I am 
concerned with the process utilized in these cases 

In particular, I am very concerned with the notices we actually receive In many 
instances, the State merely cites some factor which may not even be a recopzed 
Sentencing Guideline factor without explanation For instance, I have a case where the 
depature factor is damage substantially more than a "normal" criminal damage to 
property amount I have also heard of a laundry list of factors with no explanation being 
served 

In addition, I have also seen cases where the factor noted is particular cruelty but there is 
no designation of proof as to that element Often times, the state notices no additional 
witnesses to support of this comparative fmding. I believe the proposed rules would 
correctly require not only a recitation of a factor but also a factual basis for the factor to 
properly indicate the nature of the factor and the factual support. The factual basis 
requirement will eliminate the laundry list of potential factors 

I am also concerned with the timing of notice of intent to seek an upward departure I 
have seen one prosecutor claim they can notice intent after a determination of guilt I 
have also seen notices being served at pre-trial (ten to 14 days before trial) in the event a 
prior plea offer is not accepted I believe the proposed amendments correctly place the 
requirement of notice at 7 days prior to omnibus unless some good cause exists for later 
notice 



This will allow meaningful settlement discussions early in the case All the information 
will be shared within 40 to 50 days of the filing in many of the out-state counties in 
which I practice This will also allow the defense to challenge those additional elements 
of the offense for probable cause at the original omnibus hearing rather than requiring 
additional hearings because of a late notice 

There is, of course, a concern with the way omnibus is conducted in some counties in that 
omnibus is within 30 days of trial. This is not enough time to prepare for the additional 
procedural challenges a Blakely trial may entail. There may actually be a need to modify 
the timing element to be 7 days prior to omnibus or within 60 days of the appearance 
pursuant to Rule 8, whichever is earlier for those counties, 

As public defenders, we have been attempting to prepare ourselves for the new frontier 
that is a Blakely trial. To date, we have very little guidance on how to adequately 
represent our clients in a Blakely situation. 

In loolcing at the overall trial, however, a number of issues become readily apparent. One 
is the challenge of voir dire We have traditionally precluded discussion of punishment 
from voir dire, opening and closing so as not to sway the jury. A unitary panel with 
bifurcated argument or receipt of evidence, however, places that precise issue before that 
panel at some point in the trial. Thus, it may be necessary to revisit the issue of 
discussion of punishment before the jury, especially if unitary panels are to be used, 

In addition, the limited experience in the State thus far raises some practical concerns. 
The preference appears to be unitary panels, even if bifurcated for argument or 
presentation of additional evidence. In those cases where either the State or the Defense 
will present additional evidence, those witnesses are essentially placed in standby even if 
the distances for some of these out-state trials can be substantial 

In a "normal" trial we can attempt to predict when a witness will be called Because we 
are essentially waiting on the return of a jury that may take 2 hours or 3 days, we cannot 
adequately inform witnesses and have them take time off or stay in motels 

Finally, I am most concerned with the impact oFBlakely trials on the jury process While 
in law school, I: was allowed to sit as a panel member on a criminal sexual conduct trial. 
I am sure that we all understand that the reaching of a consensus on guilt, especially in 
some of the more gut wrenching cases to which Blakely trials would no~mally be 
considered. involves a certain amount of finalitv for iurv members Thus. consideration - > 

should also be given to modifying the opening instructions to the venire for all cases so 
that expectation is reduced when we know that Blakely may require additional findings 

Sincerely yours, &&a - / /. 
Paul R. Spyhalslu 
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